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GUIDANCE ON PRIORITIZING CUSTODIANS WITH RELEVANT INFORMATION

SEDONA CONFERENCE COMMENTARY ON PROPORTIONALITY IN ELECTRONIC DISCOVERY

Courts should consider the likely benefits of the information sought for resolving factual issues in dispute.
· Performing this kind of assessment can be particularly challenging because it may be difficult to evaluate the importance of the requested information until it is actually produced.
· Extrinsic information may be required to demonstrate the importance of the information sought or the effort required to produce it.
· Such information may include
· the parties’ reasoned statements regarding the likely importance of the requested information, 
· whether the requested information was created by ‘key players,’ 
· whether prior discovery permits an inference that the requested information is likely to be important, 
· whether the creation of the information requested was contemporaneous with key facts in the case, or 
· whether the information requested is unique. 

NEW FRAMEWORK, RABIEJ LITIGATION LAW CENTER

Appendix A – Survey Questions to Assess Relevant Information and Custodians
Begin by creating a series of questions designed to assess the outlined criteria in relation to the custodian. 
…
The mechanics of ranking the responses may vary and include:
0. Weighting certain responses over others
0. If / then logic applied to certain responses
0. AND, OR, NOT logic used with certain responses
1. The rank of each question is aggregated to create an overall master score for each custodian.
1. This master score identifies the custodian’s overall potential importance (PRIORITY DETERMINATION) and is ranked as follows:

Highest, High, Medium, Low









Exemplar
The following is an example of an assessment survey. Note that the assessment questions and relative answers should be customized to the matter at hand.
The goal is to offer a tool that provides an objective assessment of each custodian based on a series of questions, which reflect the materiality, strength, and uniqueness of their data.
This template will be made available in spreadsheet format for use in assessment creation.
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Custodian Qualifying Questions.
Was the custodian employed by the company within the relevant time period?
Are the custodian position and responsiblites relevant to the matter?

15 the department the custodian worked within relevant to the matter?

Select Answer

1 CUSTODIAN QUALIFICATION

Custodian Relevancy Questions Select Answer

‘Was the custodian involved in internal/external meetings or discussions related to
he mater

01 the custodian create o paricipate in email iscssions or emall threads, or
‘were they copied on email threads related to the matter?

i the custodian create orcontnbute to any documentation, presentations,
Gesign o product materls or manual reted o matter
D the custodia dircty o indirectl communicate with nyone outide the
organzaton on any tapi eated o the mater?
Was the custodian aware of,orpartcipate n, any socal media dicussons
regarding the matter?

Data Relevancy Questions. Select Answer

I this cusodia'sdata materia o the clams & defenses of the matter?

Materiality factors:
ackdesses the heart of the case or & subsidary issue

* proves an ulimate fact o an intermediate fact

o 3 essenal Ik in e of eidence needed toprove an ssertion

Is this custodian's data strongly connected and important to the claims in the
cser

Strength/connection factors:

iect orcreumstantal evence

 complee and thorough
15 this custodian’s data unique and not in the possession or control of others?

Uniqueness factors

stngng imir information from tht whic s qualatvely diferent |

\ PRIORITY Low |
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