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Building on Past Efforts Determining When to Cut Off Further Ediscovery of Relevant Information Consistent with Rule 26
The Advisory Committee on Civil Rules left the implementation of the 2015 Rule 26(b)(1) proportionality amendments to the bench and bar to develop. The open-ended invitation has led to sustained efforts by different organizations trying to provide guidance on when to cut off further ediscovery of relevant information consistent with the rule.  Ediscovery disputes arise most often when ESI is voluminous.  For example, there may be 50 custodians holding 250 GBs of email data or 1,500,000 pages of potentially relevant information –where is the cut-off. 
A.  Scope of Prioritized Relevant Information 
I.  Fed. R. Civ. P. 26(b)(1)(B)(ii) – “Custodians: Electronically stored information need be provided from the ____ key custodians of the party most likely to possess the information sought [initial ‘very rough first cut’ of types of provisions that might be inserted into the rules”] (Advisory Committee on Civil Rules, March 22-23, 2012, agenda book) 

II. “Each requesting party shall limit its email production requests to a total of five custodians per producing party for all such requests.” [italics added] (Model Order Regarding E-Discovery in Patent Cases Federal Circuit)

III.  “Requests for production of electronically-stored information shall be governed as follows: Absent an order of the Court upon a showing of good cause or stipulation by the parties, a party from whom ESI has been requested shall not be required to search for responsive ESI: for more than ten (10) key custodians…for more than 160 hours, inclusive of time spent identifying potentially responsive ESI, collecting that ESI, searching that ESI.” [italics added] (Hon. Paul Grimm, Discovery Order D. Md.) 

IV.  Mandatory discovery of favorable and adverse information relevant to party’s claims and defenses within 90 days of filing of complaint.
· Required to “list ESI by categories and describe specific categories with particularity”
· Required “to confer and attempt to agree on matters relating to disclosure and production, including appropriate ESI searches, including custodians and search terms, or other use of technology assisted review” (Mandatory Initial Discovery Pilot Projects -- D. Ariz; ND Ill)

V. “It took around three months from case filing for the court to enter a case-management order setting a discovery deadline, and the typical discovery period runs at least seven months after that, before any extensions.
· It takes, then, about 10 months to plan and carry out discovery in the median case in which discovery is completed.” (Federal Judicial Center, Mandatory Initial Discovery Pilot Final Report).
B.  Prioritizing Relevant Information

I.  “Prioritize by importance. Key custodians are those with the more relevant information, while secondary and tertiary custodians may have limited or redundant information that relates to narrow topics.
· Disclosure of identities of key custodians – Some names will be on your Rule 26(a)(1) disclosures, but some – such as secondary or tertiary custodians – may not be.
· By voluntarily and cooperatively disclosing the identity of key custodians to facilitate ESI discussions, you need not concede they are automatically relevant for purposes of Rule 26(a)(1) disclosures.” (Sedona Conference “Jumpstart Outline’)

II.  “The New Framework’s methodology starts by assessing and prioritizing the importance of discoverable information that custodians possess or control. 
· It also assesses the degree of burden in accessing and recovering that information from their individual sources (devices). 
· As an aid to assist the user in assessing and prioritizing custodians, a ‘heat map’ illustrates preliminary assessments, which can be used to identify obvious targets of discovery, facilitate party discovery negotiations, and produce leads to further refine discovery.
· Appendix F contains an excel spreadsheet with more than 100 lines of itemizations to estimate costs in discovery from five of the most popular data sources.” Typical costs were inserted in the cost calculator, which can be adjusted by the user to meet the circumstances. (New Framework, Rabiej Litigation Law Center)

III. “Exchanging information on relevant data sources, including those not being searched, or scheduling early disclosures on the topic of ESI;
· Developing case-long budgets based on proportionality principles” [italics added] (Sedona Conference Cooperation Proclamation)

IV. “In contrast, a rule requiring parties to share discovery expenses would focus litigants and courts on the information that’s important to claims and defenses while serving as a self-executing restraint against runaway discovery requests.  Also, by placing the cost-benefit decision with the party in the best position to limit those costs – the requesting party – such a rule would significantly decrease motion practice concerning the scope of discovery.”  (Lawyers for Civil Justice)

V. “Best Practice 5: In many cases, the parties will start discovery by producing information relevant to the most important issues in a case, available from the most easily accessible sources. 
· In a case in which the parties have not done so, or in which discovery is likely to be voluminous or complex, or in which there is likely to be significant disagreement about relevance or proportionality, the parties and the judge should consider and discuss starting discovery with the subjects and sources that are most clearly proportional to the needs of the case. 
· The parties and the judge can use the results of that discovery to guide decisions about further discovery.” (Duke Law Best Practices Implementing Proportionality Amendments)

VI.  “Counsel and parties should … continue to cooperate throughout the discovery process, including the identification, preservation, collection, processing, review, and production of electronically stored information.
· Cooperation includes collaboration in developing and implementing a discovery plan to address the steps in the discovery process. [italics added]
· Each party should consider developing a data map to capture information about its own data sources and to track how each has been handled… 
· In the initial stages of discovery planning, the parties may want to share their data maps (or summaries) so that they can speak intelligently about what must be collected, processed, and reviewed, what can be treated as secondary (e.g., in a phased plan)
· The types of information properly exchanged during discovery planning … include: search terms, names of custodians, systems from which information will be retrieved, and the discovery process developed by the parties for use in the case.
· Accordingly, parties are encouraged to describe the discovery methodology they are employing for their case, including any steps they are taking to validate their results.” (Sedona Canada Principles)

[bookmark: _Hlk130297022]VII.  Responding party can object to request stating, “with specificity the grounds for objecting to the request [e.g., for an additional 10 custodians], including the reasons” as being overbroad (Fed. R. Civ. P. 34(b)(2)(B)) and must state which responsive materials are being “withheld.” (Fed. R. Civ. P. 34(b)(2)(C))

VIII.  Sufficient to identify only things that are being produced in response to discovery request, which implicitly means that all other things were not searched and withheld. 
· “An objection may state that a request is overbroad, but if the objection recognizes that some part of the request is appropriate the objection should state the scope that is not overbroad.  
· Examples would be a statement that the responding party will limit the search to documents or electronically stored information created within a given period of time prior to the events in suit, or to specified sources.  
· When there is such an objection, the statement of what has been withheld can properly identify as matters ‘withheld’ anything beyond the scope of the search specified in the objection.”  (Fed. R. Civ. P. 34, Committee Note)

C.  Resolution of Disputes About Prioritizing Relevant Information

I.  “The [New Framework’s] discovery roadmap presents a fuller picture of all potential data sources, custodians, and attendant costs that counsel must consider and evaluate under Rule 26. 
· Under this approach, a judge with the parties’ input can better evaluate the overall reasonableness of counsel’s proportionality assessments, underlying rationales, and discovery decisions and decide whether additional discovery is appropriate focusing on individual custodians and data sources.” (New Framework, Rabiej Litigation Law Center) 

II.  Courts should consider the likely benefits of the information sought for resolving factual issues in dispute.
· Performing this kind of assessment can be particularly challenging because it may be difficult to evaluate the importance of the requested information until it is actually produced.
· Extrinsic information may be required to demonstrate the importance of the information sought or the effort required to produce it.
· Such information may include
· the parties’ reasoned statements regarding the likely importance of the requested information, 
· whether the requested information was created by ‘key players,’ 
· whether prior discovery permits an inference that the requested information is likely to be important, 
· whether the creation of the information requested was contemporaneous with key facts in the case, or 
· whether the information requested is unique. (Sedona Conference Commentary on Proportionality in Electronic Discovery)
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