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CLARITY ON THE TWO “RULES PROBLEMS”:
EMPIRICAL EVIDENCE OF THE INSUFFICIENT CLAIMS PROBLEM IN MDLS AND KEY TESTIMONY ON MUCH-NEEDED REVISIONS TO THE PROPOSED RULE 16.1 AND PRIVILEGE LOG AMENDMENTS

February 16, 2024

Lawyers for Civil Justice (“LCJ”)1 respectfully submits this Comment to the Advisory Committee on Civil Rules (the “Committee”) addressing issues raised during the public comment process about the Committee’s proposed amendments to the Federal Rules of Civil Procedure (FRCP) concerning initial management of multidistrict litigation proceedings (MDLs) and privilege log practices (the “Preliminary Draft”).2

INTRODUCTION

During the Committee’s October 2023 public hearing on the Preliminary Draft, Judge Dow’s three-part test for rulemaking was discussed: (1) Is there a rules problem? (2) Is there a rules solution? and (3) Does the rules solution risk negative consequences that would outweigh its value?3 The public comment period has delivered a variety of perspectives that all point to the same conclusion: There are two, and only two, “rules problems” in the Preliminary Draft for which a “rules solution” would help courts and parties without producing harm. Those problems

1 Lawyers for Civil Justice (“LCJ”) is a national coalition of corporations, law firms, and defense trial lawyer organizations that promotes excellence and fairness in the civil justice system to secure the just, speedy, and inexpensive determination of civil cases. For over 36 years, LCJ has been closely engaged in reforming federal procedural rules in order to: (1) promote balance and fairness in the civil justice system; (2) reduce costs and burdens associated with litigation; and (3) advance predictability and efficiency in litigation.
2 Preliminary Draft, Proposed Amendments to the Federal Rules of Appellate, Bankruptcy, and Civil Procedure
(Aug. 2023), https://www.uscourts.gov/sites/default/files/2023_preliminary_draft_final_0.pdf.
3 Transcript of Proceedings, In the Matter of: Proposed Amendments to the Federal Rules of Civil Procedure, October 16, 2023, https://www.uscourts.gov/sites/default/files/2023-10_transcript_of_civil_rules_hearing_0.pdf (“October hearing”), 249 (Judge Proctor).




are (1) insufficient claims in MDL proceedings and (2) the misunderstanding of what is required when parties withhold documents on the basis of privilege. The “rules solutions” to both problems are based on existing FRCP principles and are therefore easily fashioned to avoid negative unintended consequences. In contrast, the public comments have not identified any “rules problems” supporting the proposed Rule 16.1 provisions focused on designating leadership counsel, facilitating settlement, managing direct filing, appointing special masters, or preparing pleadings that are not allowed by Rule 7—and rulemaking on these topics risks serious negative consequences.
1. Proposed Rule 16.1(c)(4) and Insufficient Claims in Multidistrict Litigation

Empirical data demonstrate that insufficient claims are prevalent in mass-tort MDLs. This is a “rules problem” because the FRCP provisions that largely prevent insufficient claims from posing problems in single-party cases4 are failing to have that effect in mass-tort MDLs. This “rules problem” is also an initial management problem – and therefore in the bullseye of the Committee’s rulemaking effort – because judges have only one opportunity to prevent the problem, and that occurs at the earliest stage of the proceedings. An effective “rules solution” would not only solve the management problems, but also would affirmatively enhance judicial management by improving understanding of the case, expediting the information needed for resolution, and providing fairness to plaintiffs and defendants alike.5 Unfortunately, as drafted, Section 16.1(c)(4) is not a rules solution – in fact, it is not an improvement over the status quo6 and perhaps is even a step backward. Revisions to the proposed Section (c)(4) are needed, and a few modest changes would help solve both the rules and management problems by creating compliance with well-accepted FRCP pleading standards. In keeping with the Committee’s apparent decision to eschew mandatory requirements, LCJ’s proposed solution is entirely discretionary and would therefore not cause unintended negative consequences. Rather, it would help MDL judges and parties to prevent a common problem that inevitably requires judicial attention and litigation resources later on.
0. Empirical Data Show that Insufficient Claims Are Very Common in Mass-Tort MDLs

During the Committee’s October 2023 hearing, questions were asked concerning the existence of empirical data showing “the extent of the unsupported claims problem” in MDL proceedings.7 Committee members clarified that “I don’t think anybody would dispute that there are meritless cases filed in MDLs”8 and “[n]o one is suggesting this isn’t a problem.”9 At least one plaintiffs

4 This comment uses “single-party cases” to mean typical federal civil litigation matters that have not been consolidated into multidistrict litigation proceedings.
5 See Lawyers for Civil Justice, A Rule, Not an Exception: How the Preliminary Draft of Rule 16.1 Should Be Modified to Provide Rules rather than Practice Advice and to Avoid the Confusion of Enshrining Practices into the FRCP that are Inconsistent with Existing Rules and Other Law (Sept. 18, 2023), https://www.regulations.gov/comment/USC-RULES-CV-2023-0003-0004 (“LCJ Public Comment on Rule 16.1”).
6 October hearing, 285 (Dahl testimony).
7 October hearing, 48 (Professor Bradt).
8 October hearing, 249 (Professor Bradt).
9 October hearing, 131 (Judge Proctor).




lawyer agreed that meritless claims are filed in MDLs.10 This problem has been noted by MDL judges as well.11
Despite the general consensus of the problem, data regarding insufficient claims are hard to find. Of course, in many MDL proceedings, there are no adjudications or findings on the sufficiency of claims.12 Thus, “[t]he data is in the dismissals,”13 and LCJ has endeavored to provide the Committee with reliable data from public dockets and public sources demonstrating that the MDL Subcommittee’s conclusion about this issue is indeed correct.14 Here are the facts:

· In the Ethicon, Inc., Pelvic Repair System Products Liability Litigation,15 53 percent of the total 46,511 cases filed—24,695 claims—were ultimately dismissed for factual shortcomings or inability to establish a recognizable injury.16

· In the Zofran MDL, which began in 2015 and was closed by 2021 (after the court granted summary judgment), the 751-case17 MDL saw approximately 40 percent of its cases dismissed. During a status conference on September 19, 2019, counsel noted that the “common denominator” in that 40 percent was “cases that … should never been filed in the first place.”18

· In the Vioxx MDL, which began in 2005 and reached a settlement in November 2007, sources cite around a 30 percent failure rate. Out of 30,499 heart attack claims that went through the claims process, 9,888, or 32.4 percent, of the heart attack claimants were unable to satisfy the rudimentary requirements.19 For strokes, there were 17,863 claims that went through the gates process, and 5,399, or 30.2 percent, of the ischemic stroke claimants failed to provide documentation of these requirements.20 And out of 48,362 claims that went



10 October hearing, 265 (O’Dell testimony).
11 In re Mentor Corp. Obtape Transobturator Sling Products Liability Litigation, Case No. 4:08-MD-2004, 2016 WL 4705827, at *2 (M.D. Ga. 2016) (“MDL consolidation for products liability actions does have the unintended consequence of producing more new case filings of marginal merit in federal court, many of which would not have been filed otherwise.”).
12 October hearing, 237 (Kole testimony).
13 October hearing, 108 (Shepard testimony).
14 The MDL Subcommittee reported to the Committee:
The unfortunate reality that confronts experienced lawyers in MDL proceedings is that a significant number of claimants in those proceedings turn out not to have supportable claims. Were there no MDL centralization, arguably, this would not be a problem. Defendants would have an opportunity to challenge individual claims one by one. Indeed, but for the MDL centralization order, many of those claims might not have reached court at all.
MDL Subcommittee Report, Advisory Committee on Civil Rules, Agenda Book, Nov. 1, 2018, pp. 142, 143 https://www.uscourts.gov/sites/default/files/2018-11_civil_rules_agenda_book_0.pdf.
15 MDL No. 2327.
16 October hearing, 238 (Kole testimony).
17 United States Panel on Multidistrict Litigation, JPML Statistical Analysis of Multidistrict Litigation-FY-2021, https://www.jpml.uscourts.gov/sites/jpml/files/JPML%20FY%202021%20Report.pdf.
18 MDL No. 2657, Dkt. 1656 at 4-5 (emphasis added).
19 See Rules4MDLs, Case Study: Vioxx MDL and Settlement, https://www.rules4mdls.com/case-study-vioxx-mdl.
20 See Rules4MDLs, Case Study: Vioxx MDL and Settlement, https://www.rules4mdls.com/case-study-vioxx-mdl.




through the process, 15,287 – nearly one-third – failed because they could not or did not demonstrate the basic facts necessary to recover.21

· In the Abilify MDL, over 19 percent of cases were dismissed. In this six-year MDL (which began in 2016 and was closed in 2022 after being resolved through settlement), there were approximately 2,812 cases total, 22 with 534 cases dismissed for failure to prosecute or failure to comply with court orders23 and 14 voluntary dismissals.24
· In the Juul Labs MDL, approximately 17.5 percent of the cases were dismissed. This MDL began in 2019 and is currently in the process of settling. There are 5,108 actions pending now; but 7,068 historical actions.25 The docket reflects approximately 1,207 dismissals with prejudice and 484 dismissals without prejudice based on failure to comply with Plaintiff Fact Sheet (“PFS”) requirements or for non-communication (Dkts. 4074 & 4147)26 and







21 See Rules4MDLs, Case Study: Vioxx MDL and Settlement, https://www.rules4mdls.com/case-study-vioxx-mdl.
22 United States Panel on Multidistrict Litigation, JPML Multidistrict Litigation Terminated Through September 30, 2022, https://www.jpml.uscourts.gov/sites/jpml/files/JPML%20Fiscal%20Year%202022%20Report- Cumulative%20Terminated%20MDLs_0.pdf.
23 MDL No. 2734, Dkt. 1159 (119 cases dismissed); Dkt. 1170 (149 cases dismissed); Dkt. 1177 (120 cases
dismissed); Dkt. 1185 (19 cases dismissed); Dkt. 1186 (32 cases dismissed); Dkt. 1189 (95 cases dismissed).
24 MDL No. 2734, Dkt. 374; Dkt. 714; Dkt. 1143; Dkt. 1144; Dkt. 1172; Dkt. 1173; Dkt. 1187.
25 United States Panel on Multidistrict Litigation, JPML MDL Statistics Report – Distribution of Pending MDL Dockets by district (2/1/2024), https://www.jpml.uscourts.gov/sites/jpml/files/Pending_MDL_Dockets_By_District- February-1-2024.pdf.
26 MDL No. 2913, Dkt. 1073 (dismissing 45 cases without prejudice for failure to submit PFSs); Dkt. 1119 (dismissing 53 cases without prejudice; Dkt. 1173 (dismissing 13 cases without prejudice); Dkts. 1373 & 1447
(dismissing 9 cases without prejudice); Dkt. 1474 (dismissing 83 cases with prejudice); Dkt. 1594 (dismissing 12 cases with prejudice); Dkt. 1596 (dismissing 11 cases without prejudice); Dkt. 1697 (dismissing 7 cases without prejudice); Dkt. 1960 (dismissing 53 cases without prejudice); Dkt. 1798 (dismissing 6 cases without prejudice); Dkt. 1960 (dismissing 53 cases without prejudice); Dkt. 1961 (dismissing 5 cases without prejudice); Dkt. 2094
(dismissing 39 cases without prejudice); Dkt. 2097 (dismissing 3 cases with prejudice); Dkt. 2260 (dismissing 10 cases with prejudice); Dkt. 2346 (dismissing 17 cases without prejudice); Dkt. 2347 (dismissing 48 cases without prejudice); Dkt. 2367 (dismissing 27 cases with prejudice; dismissing 5, 3, 10, and 3 cases without prejudice); Dkt.
2451 (dismissing 40 cases with prejudice); Dkt. 2508 (dismissing 8 cases without prejudice); Dkt. 2513 (dismissing 3 cases with prejudice); Dkt. 2583 (dismissing 3 cases without prejudice); Dkt. 2584 (dismissing 18 cases with prejudice); Dkt. 2855 (dismissing 3 cases without prejudice); Dkt. 2938 (dismissing 1 case without prejudice); Dkt. 2939 (dismissing 6 cases with prejudice); Dkt. 3053 (dismissing 2 cases without prejudice); Dkts. 3249 (dismissing
8, 10, 10, and 4 cases without prejudice); Dkt. 3293 (dismissing 3 cases with prejudice); Dkt. 3299 (dismissing 6 cases without prejudice); Dkt. 3306 (dismissing 14 cases without prejudice); Dkt. 3341 (dismissing 1 case with prejudice); Dkt. 3342 (dismissing 14 cases without prejudice); Dkt. 3377 (dismissing 3 cases without prejudice); Dkt. 3378 (dismissing 2 cases with prejudice); Dkt. 3471 (dismissing 5 cases without prejudice); Dkt. 3684
(dismissing 10 cases with prejudice); Dkt. 3685 (dismissing 15 cases without prejudice); Dkts. 3713 & 3738 (dismissing 9 cases without prejudice; and dismissing 13 cases with prejudice); Dkt. 3771 (vacating dismissal with prejudice as to 5 cases); Dkts. 3859 & 3862 & 3863 & 3864 (dismissing 765 cases with prejudice); Dkt. 3962 (dismissing 21 cases with prejudice); Dkt. 4041 (vacating dismissal without prejudice as to 11 cases); Dkt. 4074 (dismissing 192 cases with prejudice); Dkt. 4147 (dismissing 3 cases with prejudice). (Note there is overlap between the figures for “with” and “without” prejudice.)




approximately 34 voluntary and stipulations of dismissals,27 not including the dismissals (stipulated or voluntary) as to certain defendants only.28

· In the 3M Combat Arms Earplug MDL, approximately 15 percent of cases have been dismissed. This MDL began in 2019, and a global settlement in principle was reached in 2023. As of 2022, 316,275 total cases were filed in the MDL, which was formed in 2019 and is still pending (255,151 cases still pending).29 The 15 percent dismissal figure comes from 47,837 cases dismissed for failure to comply with court orders, failure to resolve overlapping representation issues or to transition from the administrative docket to the active docket, or failure to answer Initial Census Questions,30 and 23 voluntary dismissals noted on MDL docket.31 Late last year, the MDL judge observed that “[i]ssues of overlapping attorney representation and duplicate cases have plagued the MDL.”32 33



27 MDL No. 2913, Dkt. 248; Dkt. 305; Dkt. 635; Dkt. 699; Dkt. 783; Dkt. 831; Dkts. 834-844; Dkt 861; Dkt. 874;
Dkt. 928; Dkt. 1006; Dkt. 1015; Dkts. 1053-1054; Dkt. 1790 (voluntary dismissal of proposed class reps; and 7 underlying cases); Dkt. 2728; Dkt. 3292; Dkt. 3433. After the entries at Dkts. 834-844, the clerk issued a note saying to “Re-file these documents in the underlying cases only.” See July 29, 2020 Staff Text Entry. Similar notations are made at Dkts. 1053-1054.
28 MDL No. 2913, Dkt. 1021; Dkt. 3256; Dkt. 3262; Dkt. 3719; Dkt. 3720; Dkt. 3850; Dkt. 4161; Dkt. 4162; Dkt.
4183; Dkt. 4184; Dkt. 4185; Dkt. 4186; Dkt. 4187; Dkt. 4188.
29 United States Panel on Multidistrict Litigation, JPML Statistical Analysis of Multidistrict Litigation, https://www.jpml.uscourts.gov/sites/jpml/files/JPML%20Fiscal%20Year%202022%20Report-12-9-22_0.pdf.
30 MDL No. 2885, Dkt. 3076 (19,934 cases dismissed without prejudice); Dkt. 3077 (314 and 1,125 cases dismissed without prejudice), Dkt. 3340 (174 cases dismissed); Dkt. 3345 (1,222 cases dismissed without prejudice); Dkt.
3346 (1,569 cases dismissed without prejudice); Dkt. 3348 (11,004 cases dismissed without prejudice); Dkt. 3349 (267 and 254 cases dismissed without prejudice); Dkt. 3621 (1,592 and 10 cases dismissed without prejudice); Dkt. 3706 (7; 4,427; and 31 cases dismissed without prejudice); Dkt. 3727 (1,549 and 77 cases dismissed without
prejudice); Dkt. 3752 (923 cases dismissed); Dkt. 3761 (32 cases dismissed without prejudice); Dkt. 3770 (18 cases
dismissed); Dkt 3788 (123 cases dismissed); Dkt. 3796 (15 cases dismissed); Dkt. 3801 (27 cases dismissed); Dkt.
3802 (71 cases dismissed); Dkt. 3803 (11 cases dismissed); Dkt. 3835 (235 cases dismissed); Dkt. 3836 (48 cases
dismissed); Dkt. 3916 (2,028 cases dismissed); Dkt. 3932 (1,672 cases dismissed); Dkt. 3943 (54 and 174 cases
dismissed); Dkt 3962 (262 cases dismissed); Dkt. 3971 (303 cases dismissed); Dkt. 3972 (8 cases dismissed); Dkt.
3987 (3 cases dismissed); Dkt. 3990 & 3991 (169 cases dismissed); but see Dkt. 3120-1 (court reinstating 1,895 cases that were mistakenly placed on the delinquent plaintiff list).
31 MDL 2885, Dkts. 723-736; Dkt. 756; Dkt. 762; Dkt. 792; Dkt. 794; Dkt. 2342; Dkt. 3280; Dkt. 3658; Dkt. 3664;
Dkt. 3790. At Dkts. 737, 757, 764 (and more), the court noted that voluntary dismissals should be filed in the individual cases. Thus, the voluntary dismissal figure from the MDL docket does not capture all voluntary dismissals.
32 MDL 2885, Dkts. 3925 & 3925-1. As of November 2023, news outlets noted the court order and exhibit showing that there were 3,548 “unresolved overlaps” where plaintiffs with the same name are shown to have different plaintiff ID numbers and law firms. See Collin Krabbe, 3M Earplug Judge Drops Over 3,5000 Claims in MDL (November 6, 2023), Law360.
33 In addition, in related bankruptcy proceedings, debtors cast doubt on the claims in the 3M Combat Arms litigation: “[N]early a quarter of plaintiffs in the Department of Defense data served in the military in the 1980s or 1990s (well before the Combat Arms earplugs were sold to the military) and nearly 40 percent of plaintiffs served in the military for 10 or more years. A significant number of plaintiffs also had elevated hearing thresholds in their baseline audiograms—i.e., any impairment indicated by their records was already evident before any possible use of the Combat Arms earplugs.” See In re: Aero Technologies, LLC, et al., S.D. Ind., Bankruptcy Court, Case No. 22- 02890, Dkt. 1221, Debtors’ Motion For Entry Of An Order (I) Authorizing Estimation Of The Aggregate Value Of Combat Arms-Related Claims For The Purposes Of Establishing A Settlement Trust And Confirming A Plan Under Chapter 11; (II) Scheduling Claims Estimation Proceedings; And (III) Granting Related Relief, at p. 4.




· In the Mentor Corp. Transobturator Sling Products MDL,34 75 percent of the 850 cases filed were either dismissed by stipulation of parties (458 cases), dismissed voluntarily (74 cases), or decided against plaintiffs on summary judgment (100 cases).35
· In the California state court (JCCP) case involving Cymbalta, approximately 31 percent of the cases were dismissed. The action began in 2015 and was resolved by settlement in May 2016. Out of the 1,325 plaintiffs total, 372 had their cases dismissed on August 16, 2019, for not responding at all or otherwise failing to comply with the CMO governing initial discovery of non-settling plaintiffs, and an additional 41 voluntarily dismissed their claims without payment.36
· The judge in the Imerys Talc bankruptcy threw out 16,000 votes cast by talc injury claimants on Imerys Talc America’s Chapter 11 plan due to “zero diligence.”37 The judge said she “cannot – and will not – ignore” that the law firm that had submitted the claims never specifically asked any clients if they had been exposed to Imerys products or tried to distinguish between clients that were more likely or less likely to be exposed.38
The Committee should keep in mind that these numbers very likely understate the problem for several reasons, including that judges are not ordering information about claims, poor record keeping, multiple-plaintiff complaints, unfiled claims, and settlements of insufficient claims. Also, there is non-public data showing large numbers of insufficient claims in recent, large MDLs that has not been included here.
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