January 23, 2024

Committee on Rules of Practice and Procedure Administrative Office of the United States Courts One Columbus Circle, NE
Washington, DC 20544
Rules Committee Secretary@ao.uscourts.gov
Re:	Proposed Rule 16.1 Regarding Multidistrict Litigation
Dear Committee Members,
Thank you for the opportunity to testify regarding Proposed Rule 16.1 regarding multidistrict litigation.
My name is Mark Lanier, and my experience should provide you with practice- based perspective about the proposed rule. Beginning in 1985, I practiced law at Fulbright & Jaworski, now Norton Rose Fulbright, in both trial and appellate work before I founded my own firm in 1990. Since that time, I have represented countless plaintiffs who have been injured by defective products and devices, although I do still represent corporations from time to time.
I have been honored to hold leadership positions in and to try some of the most impactful multidistrict litigations (“MDLs”) in recent history. I tried the first talc case in which Johnson & Johnson’s baby powder was found to have cancer-causing asbestos and after which the product was removed from the U.S. market. I tried the first opioid case in which big chain pharmacies were all found liable in public nuisance for causing the opioid epidemic. As part of the leadership team in the DePuy metal on metal hip implant litigation, I tried four of those cases successfully as well. Furthermore, I am part of leadership suing the manufacturer of EpiPens for illegally inflating prices of the life-saving product. And the list goes on.
Suffice it here to say that, in total, I and members of my firm have participated in leadership in more than 30 MDLs. My commentary on Proposed Rule 16.1 is informed by all of that experience.
1. PROPOSED RULE 16.1 NEEDS ADJUSTMENT
The foundational question with respect to Proposed Rule 16.1 is: What problem are we trying to solve? In proposing the rule, the Advisory Committee stated that 1) “MDLs account for a large portion of the federal docket” and 2) some transferee judges perceive “they lack clear, explicit authority necessary to manage an MDL.”1



1 Agenda, Meeting of the Advisory Committee on Civil Rules at Page 38-39 of 570 (Oct. 17, 2023), available at https://www.uscourts.gov/file/76890/download.




Thus, Rule 16.1’s purpose would seem simply to be: Provide guidance to judges with a big job. The proposed rule was not prompted because something is broken, and nothing needs to be fixed. Yet, the proposed rule goes further than mere guidance to judges.
As drafted, Rule 16.1 adds complexity and reduces both efficiency and justice, the twin goals of the MDL statute and the heart of Rule 1 of the Federal Rules of Civil Procedure. To achieve its ends, Rule 16.1 needs to be reworked.
a. Coordinating Counsel Would Reduce Efficiency and Justice; Instead, Leadership Should be Appointed and First Thing.
Respectfully, neither judges nor defendants have the ability to appreciate the incredible effort that goes into making plaintiffs’ leadership structures work and work well. Only plaintiffs’ counsel has that experience-based insight. Here, the testimony from most plaintiffs’ counsel before this committee has been that the appointment of an MDL “coordinating counsel” will raise many issues and solve none.
I agree, and I propose that paragraph (b) regarding coordinating counsel should be stricken in its entirety. Further, paragraph (a) should be amended to state that the goal of the initial conference is to appoint leadership; the addressing of items (c)(2)-(12) should be made very clearly discretionary and should be addressed at a second conference, after leadership is appointed.
Entire law review articles could be written about why the appointment of coordinating counsel would reduce both efficiency and justice. Here, suffice it to summarize a few clear reasons why coordinating counsel creates inefficiency and injustice.
First, the appointment of coordinating counsel adds an unnecessary layer of complexity to a process that the committee is striving to simplify. Under the proposed rule, a court must, with or without guidance, make an additional decision about who to appoint as coordinating counsel and before even hearing from attorneys about what is sure to be a complex case. Then, coordinating counsel must take substantive positions on behalf of plaintiffs, for example, what the factual and legal issues in the case will be. Even the notes to the proposed rule acknowledge that there is often “tension between the approach[es]” that plaintiffs’ counsel will take in the MDL, and that is an understatement. How is a court to know whether coordinating counsel is at odds – either on a point of law, strategy, or politics – with the attorneys who will ultimately comprise leadership in the MDL? How is a court to know whether coordinating counsel will disrupt the process of leadership formation? How is a court to know whether coordinating counsel is accurately representing all plaintiffs’ positions? How can a court be sure that positions taken by coordinating counsel will not have to be rescinded once leadership is appointed? How can a court be sure that coordinating counsel’s positions will not prejudice plaintiffs? And does this all raise due process concerns?
Second, thankfully, the appointment of plaintiffs’ leadership, which almost inevitably must happen in an MDL, sidesteps all those concerns (and more).
Third, without leadership in place, requiring coordinating counsel to take substantive positions in court – as items (c)(2)-(12) do – risks prejudicing plaintiffs. My firm has already had a negative experience with a protocol similar to that contained in Proposed Rule 16.1, requiring the submission of a joint report before leadership is appointed. In that MDL, there were competing




leadership slates, and each had a different view of the relevant issues and case strategy. Importantly, exposing those differences to defendants risked prejudicing plaintiffs’ cases. The differences complicated the meet and confers with defendants and the drafting of the joint report, which is an arduous task even once leadership is appointed. The lack of one clear plaintiffs’ voice caused unnecessary frustration, loss of time, and expense for the parties. It left the court, whether it realized it or not, with either vague or questionable answers from plaintiffs’ counsel. Although plaintiffs’ counsel in the MDL narrowly escaped prejudicing their clients, other counsel might not be so lucky, and a more useful joint report could have been provided to the court with less expenditure of resources if leadership had been in place.
For these reasons, appointment of leadership first, and not the appointment of coordinating counsel, best serves efficiency and justice. Items (c)(2)-(12) should be addressed, flexibly, at a second conference.
1. CERTAIN RECOMMENDED ADDITIONS TO PROPOSED RULE 16.1 ARE “SOLUTIONS” IN SEARCH OF A PROBLEM.
Counsel representing defendants and corporate interests speciously recommended as a way to manage “overwhelming” MDLs the addition to Proposed Rule 16.1 of mandatory, early proof of claims and mandatory sanctions. But both the data and experience prove that their unsubstantiated premise as to why MDLs are “clogging the courts” is inaccurate, making their recommend solutions unhelpful at best. At worst, their recommendations seek to toss perfectly operational Federal Rules by the wayside.
1. Data Shows that the Increasing Number of Individual MDL Cases on the Federal Dockets Is Caused by Defendants’ Actions, Not Unsubstantiated Claims.
In testimony before this committee, Deirdre Kole, assistant general counsel at Johnson and Johnson, stated that “the chief problem that [defendants] face in MDLs are the number of claims.
. . .”2 Without any supporting data, she testified that the number of claims filed is due to so-called bogus claims being filed by plaintiffs’ lawyers. Specifically, she stated that “unprecedented numbers of unsubstantiated claims . . . are clogging the courts and overwhelming the MDLs.”3
She is wrong, and there is data to support that. Bloomberg Law conducts a yearly MDL Litigation Statistics Series (“Bloomberg MDL Statistics”), which is a data-driven analysis of claims filed in the federal courts.4 The Bloomberg MDL Statistics, combined with our experience, reveal a few key points:
1. First, the number of pending MDLs has steadily declined in the past decade,5 and “only 1 in 10 pending MDL cases involve more than 1,000 actions.”6


2 Kole Oral Testimony, Hearing of the Committee on Rules of Practice and Procedure at 251:24-252:1 (Oct. 16, 2023), available at www.uscourts.gov/file/76799/download.
3 Id. at 237:1-2.
4 Exhibit A, Bloomberg MDL Statistics.
5 Id. at 11.
6 Id. at 7.




1. Second, although the number of pending individual cases within MDLs has increased in recent years, “the numbers overall likely reflect the length of time that complex MDL actions pend, rather than a swell in MDL filings.”7 This is unsurprising since defendants are finding new and creative ways to prolong litigation and avoid settlement.

1. Third, the reason that individual MDL cases currently comprise more than 50% of the federal case-load is because of a single case – 3M. In this litigation, repeated plaintiff verdicts were rendered in favor of veterans who were injured during their service by a product that a company knew to be defective.8 The 3M case comprises hundreds of thousands of individual cases and nearly 40% of the federal docket.9

1. Finally, the vast majority of 3M claims are valid and are being settled. Plaintiffs’ leadership, of which I was a part, has already testified that over 300,000 claims were identified in a census and over 270,000 of those claims have been qualified for settlement (by identifying use of the product and injury).10 Of claims that did fall out of the census, it is entirely normal for claims to fall out of a census, as unfiled claims are still being investigated by the plaintiffs’ firms. Moreover, many who fell out of the settlement were clients who hired more than one lawyer.11
In sum, the solution to reduce the federal MDL caseload is not for plaintiffs’ counsel to help fewer injured people; it is for corporations to injure fewer people, and to stop the procedural gamesmanship of the MDL system that keeps MDLs running longer.
1. The Suggestions of Mandatory Early Verification and Mandatory Sanctions Ignore the Federal Rules Already in Place.
Knowing full well that defendants may be the ones with proof of product use, the corporate bar has suggested that plaintiffs should have to produce proof of use within 30 days of filing a complaint – which can be impossible.12 For example, in the NEC MDL, premature babies developed necrotizing enterocolitis when they were fed at the hospital with contaminated baby formula manufactured by Mead Johnson. Evidence that Mead’s contaminated formula was used by a particular baby at the hospital was often not found in the baby’s medical records. But Mead had exclusive contracts with some hospitals during certain timeframes, and so Mead was the gatekeeper of proof of use. The NEC case does not stand alone. For example, other lawyers have already testified to this committee that the Hair Relaxer MDL and the Paraquat MDL faced similar issues.13



7 Id. at 5 (emphasis added).
8 Id.at 6, 18.
9 Id.
10 Hoekstra Testimony Outline & Comment, Hearing of the Committee on Rules of Practice and Procedure at 103-04 of 198 (Jan. 16, 2024), available at www.uscourts.gov/file/77279/download.
11 Hoekstra Oral Testimony, Hearing of the Committee on Rules of Practice and Procedure (Jan. 16, 2024), transcript in production.
12 Exhibit B, NEC Order.
13 Debrosse Testimony Outline & Comment, Hearing of the Committee on Rules of Practice and Procedure at 53 of 198 (Jan. 16, 2024), available at www.uscourts.gov/file/77279/download.




Cases like these are the very reason why the Federal Rules of Civil Procedure do not require a plaintiff to prove their case upon filing a complaint. Discovery is for finding proof; complaints need only give fair notice of a plausible claim based on information and belief. Obviously, in cases like NEC, mandatory sanctions for failure to provide proof of use would be unwarranted and unjust since Rule 11 already provides a mechanism for sanctions in appropriate cases. It is the defense bar, not the plaintiffs’ bar that wants to ignore the Federal Rules.
Finally, even if defendants were correct about the filing of bogus claims – and we have shown that they are not – what problem would these measures allegedly solve? What do defendants actually have to do to “defend” against a so-called bogus claim that they are not already doing for the MDL? Not much. Their proposal is a solution in search of a problem.
1. CONCLUSION
Again, thank you to the committee for taking the time to review my testimony. With the above changes to Proposed Rule 16.1, it can become a useful tool for the courts, the parties, and their counsel, promoting both efficiency and justice.


Sincerely,
[image: A signature on a white background

Description automatically generated]
W. Mark Lanier
Encl WML/st
Cc:	Dara Hegar Sadie Turner

image1.jpeg




