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UNITED STATES DISTRICT COURT DISTRICT OF NEW JERSEY

	IN RE: ALLERGAN BIOCELL TEXTURED BREAST IMPLANT PRODUCTS LIABILITY LITIGATION
	Case No.: 2:19-md-02921 (BRM)(ESK) MDL NO. 2921

JUDGE BRIAN R. MARTINOTTI JUDGE EDWARD S. KIEL
SPECIAL MASTER JOSEPH A. DICKSON


THIS DOCUMENT RELATES TO: ALL CASES

CASE MANAGEMENT ORDER NO. 26	
(Protocol for the Depositions of Putative Class Representatives)
I. [bookmark: I._SCOPE_OF_ORDER]SCOPE OF ORDER
1. This Order is applicable to the depositions of the Putative Class Representatives named in the Consolidated Class Action Complaint (Dkt. 118) and all amendments thereto (“Putative Class Representatives”).
2. Unless specifically modified herein, nothing in this Order shall be construed to abrogate the Federal Rules of Civil Procedure or the Local Rules of this Court.
II. [bookmark: II._GENERAL_PROVISIONS]GENERAL PROVISIONS
A. [bookmark: A._Noticing_and_Scheduling_Depositions]Noticing and Scheduling Depositions

1. All deposition notices shall comply with the requirements of Federal Rule of Civil Procedure 30(b).
2. Counsel for the noticing party shall consult in advance with counsel for the deponent to schedule depositions at mutually convenient times and locations before a deposition notice is served.
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3. The noticing party shall ensure the court reporting agency provides a call-in number, videoconference meeting information, or any other information necessary to attend a deposition remotely, at least two business days in advance of the deposition.
B. [bookmark: B._Location_for_Depositions]Location for Depositions
1. All depositions of Putative Class Representatives shall be conducted remotely using videoconference technology unless the Parties agree to conduct an in-person deposition.
2. If counsel defending the deponent intends to be present in-person with the deponent at the deposition, then the deponent’s counsel shall notify Defendants’ counsel within five days of the scheduled deposition. In those circumstances, Defendants reserve the right to conduct an in- person deposition and reschedule the deposition.
3. If the Parties agree to conduct an in-person deposition, the deposition will be taken at a location within 25 miles where the Putative Class Representative resides or works or another mutually agreed location.
C. [bookmark: C._Deponent’s_Production_of_Documents]Deponent’s Production of Documents

1. No later than 48 hours before their scheduled depositions, Putative Class Representatives shall upload to MDL Centrality any and all documents that are responsive to the Plaintiff Fact Sheet that were subsequently acquired by the Putative Class Representatives and/or their counsel, since they last executed a verified Plaintiff Fact Sheet.
D. [bookmark: D._Attendance]Attendance

1. Unless otherwise ordered under Federal Rule of Civil Procedure 26(c) and subject to the terms of the MDL Protective Order (Dkt. 208), only the following individuals may attend depositions of Putative Class Representatives: (i) the deponent; (ii) counsel of record for the deponent including Co-Lead Counsel or anyone designated as counsel of record for the deponent
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by Co-Lead Counsel; (iii) counsel of record for Allergan; and (iv) court reporters and videographers.
2. Under no circumstances shall a person attend any part of an in-person deposition, or by any remote means such as telephone, internet link-up, videoconference, or any other kind of remote-access communication, without being identified on the record.
3. While the deponent is being examined about any document designated confidential or the confidential information contained therein, persons to whom disclosure is not authorized under the MDL Protective Order (Dkt. 208) and CMO No. 13 shall be excluded from the deposition.
4. Nothing in this section shall prevent a Party or counsel hosting an in-person deposition from requiring, for security purposes, the names of all attendees appearing at the deposition. If requested, this information must be provided at least two (2) business days in advance of the deposition.
E. [bookmark: E._Means_of_Recording_Depositions]Means of Recording Depositions

1. A certified court reporter shall stenographically record all deposition proceedings and testimony. The written transcript prepared by the court reporter shall constitute the official record of the deposition for purposes of Fed. R. Civ. P. 30’s requirements concerning filing, retention, certification, and the like.
2. By so indicating in its notice of a deposition, a Party, at its expense, may record a deposition by videotape or digitally-recorded video pursuant to Federal Rule of Civil Procedure 30(b)(3) subject to the rules below. These rules apply for remote and in-person depositions.
a) All video depositions will be stenographically recorded by a court reporter with real-time feed capabilities.
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b) The operator(s) of the video recording equipment shall be subject to the provisions of Federal Rule of Civil Procedure 28(c). At the commencement of the deposition, the operator(s) shall swear or affirm to record the proceedings fairly and accurately.
c) The videotape operator shall use a counter on the recording equipment and after completion of the deposition shall prepare a log, cross-referenced to counter numbers, that identifies the depositions on the tape at which examination by different counsel begins and ends, at which objections are made and examination resumes, at which exhibits are identified, and at which an interruption of continuous tape-recording occurs, whether for recesses, “off-the-record.”
d) It is anticipated that for remote depositions, video recording will be done via videoconference software using the deponent’s web camera and with lighting and audio that are reasonably available to the deponent. To aid in videorecording, the deponent may use a virtual background or blur the background.
e) In the event of an in person deposition, to the extent practicable, the deposition will be videotaped against a solid background with only such lighting as is required for accurate video recording. Lighting, camera angle, lens setting and field of view shall be nonobtrusive to the deponent, and will be changed only as necessary to record accurately the natural body movements of the deponent. All Parties may inspect the image to be recorded, including the framing of the witness as it will appear on camera. Exhibits or demonstrative aids used in the examination may be video recorded by separate video recording equipment at the expense of the Party wishing to do so. Any demonstrative aids used in the examination will be marked as exhibits for future determination by the Court as to whether inclusion on screen is appropriate. Sound levels will be altered only as necessary to record satisfactorily the voices of counsel and the deponent.
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f) The video operator(s) shall preserve custody of the original video medium (tape or DVD) in its original condition until further order of the Court.
g) No attorney or Party shall direct instructions to the video operator as to the method of operating the equipment. After the deposition is completed, the video operator shall certify on camera the correctness, completeness, and accuracy of the videotape recording in the same manner as a stenographic court reporter, and file a true copy of the videotape, the transcript, and certificate with whomever noticed the deposition.
h) No one shall use any form of recording device to record the deposition during the course of a deposition other than the designated videographer or court reporter. This shall include recording using any form of remote transmitting device, computer recording device, laptops, camera, and personal device, including smart phones, tablets, iPads, Androids, iPhones, Blackberries, or other PDAs. Any person who violates this provision shall be immediately identified and reported to the Court for the possible imposition of sanctions. Nothing in this provision prevents or limits the taking of notes by those identified on the record.
III. [bookmark: III._CONDUCT_OF_DEPOSITIONS]CONDUCT OF DEPOSITIONS
A. [bookmark: A._Examination]Examination

1. Defendants shall designate one attorney to conduct the examination of the deponent. Plaintiffs shall designate one attorney to defend the deponent at the deposition.
2. All Parties shall adhere to the MDL Protective Order (Dkt. 208) and CMO No. 13 (Dkt. 385) and shall take steps to ensure deponents adhere to it. Nothing in this Order modifies the terms of the MDL Protective Order (Dkt. 208) and CMO No. 13.
B. [bookmark: B._Duration]Duration

1. Absent agreement of the Parties or a Court order allowing additional time pursuant to Rule 30(d)(1), the length of these depositions shall not exceed seven (7) hours of examination.
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2. The parties will meet and confer regarding the start and stop times for depositions on a witness by witness basis, but unless otherwise agreed to by the Parties, depositions shall ordinarily commence at 9:00 am local time (i.e., in the time zone where the witness is testifying) and include a one-hour break for lunch with shorter breaks to be taken around once an hour. Plaintiffs’ counsel shall communicate with Defendants’ counsel at the time the deposition is scheduled or as soon as counsel is informed or is aware of any time constraint or limitations to relay any such constraints or limitations with respect to counsel’s or the deponent’s availability the day of the deposition.
C. [bookmark: C._Objections_and_Directions_Not_to_Answ]Objections and Directions Not to Answer

1. Counsel shall comply with the Federal Rules of Civil Procedure and the local rules of the U.S. District Court for the District of New Jersey when asserting objections or instructing a witness not to answer. All objections, except those as to form and privilege, are reserved until trial or other use of the depositions.
D. [bookmark: D._Disputes_During_Deposition]Disputes During Deposition

1. Disputes arising during depositions that cannot be resolved by the Parties and that, if not immediately resolved, will significantly disrupt the discovery schedule or require rescheduling of the deposition, or might result in the need to conduct a supplemental deposition, shall be presented to the Special Master Joseph Dickson by telephone or videoconference.
2. In the event the Special Master is unavailable by telephone to resolve disputes arising during the course of the deposition, the deposition shall nevertheless continue to be taken as to matters not in dispute. Nothing in this Order shall deny counsel the right to (i) suspend a deposition pursuant to Federal Rule of Civil Procedure 30(d)(3); (ii) file an appropriate motion with the Special Master after the deposition, and appear personally before the Special Master; or
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(iii) file a motion to prevent any decision or recommendation of the Special Master from taking effect as may be otherwise permitted.
IV. [bookmark: IV._REMOTE_DEPOSITION_PROTOCOL]REMOTE DEPOSITION PROTOCOL
A. [bookmark: A._Agreement_to_Take_Depositions_Remotel]Agreement to Take Depositions Remotely
1. Pursuant to Fed. R. Civ. P. 30(b)(5), the parties agree and stipulate that a remote deposition of a Putative Class Representative will be deemed to have been conducted “before” an officer authorized by Fed. R. Civ. P. 28 to administer oaths so long as that officer attends the deposition via the same remote means (e.g., video conference) used to connect all other remote participants.
2. The Parties agree and stipulate that they will not object to the admission of remote depositions conducted in accordance with this Order at trial on the basis that they were not conducted or recorded in person.
B. [bookmark: B._Remote_Deposition_Logistics]Remote Deposition Logistics

1. All remote depositions shall take place via Zoom and/or other mutually agreeable videoconferencing platforms, which shall be provided by the court reporting agency with the following precautionary measures:
a) The Zoom or other agreed upon videoconferencing platform shall require a password for entry. The password shall be disseminated by the court reporting agency to all registered participants no later than forty-eight (48) hours prior to the commencement of the deposition.
b) The court reporting agency shall enable the waiting room feature on Zoom or other agreed upon videoconferencing platform to ensure each participant is only admitted after their identities have been confirmed.
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2. All participants must each have access to a private, quiet, and secure room where they will be uninterrupted and where confidentiality of the proceedings may be preserved for the entirety of the deposition, with the exception of unforeseen interruptions.
C. [bookmark: C._Remote_Deposition_Conduct]Remote Deposition Conduct
1. All participants must be visible to all other participants at all times during the deposition and any statements made must be audible to all participants.
2. The deponent and their counsel shall not communicate while the deposition is on the record by text message, phone call, email, videoconference chat function, or any other communication medium without agreement from Defendants’ counsel.
3. During breaks, the deponent and their counsel may request a private room be set up within the videoconference platform.
D. [bookmark: D._Use_of_Exhibits_in_Remote_Depositions]Use of Exhibits in Remote Depositions

1. The deponent and their attorney will receive exhibits in real time, as would be the case in a standard, in-person deposition. To ensure that the deponent has hard copies of the exhibits during the deposition, the noticing party shall send hard copies of the exhibits in a sealed package to the deponent and the deponent’s counsel at least 24 hours prior to the start of the deposition, and instructions not to open the package of documents will be included in conspicuous text on the exterior of the package. The deponent and the deponent’s counsel shall not open the package of documents before the deposition begins. Once the deposition begins, the deponent shall open the package on video and on the record.
2. A witness may be required to use a keyboard, mouse, or other similar means to open and/or advance the pages of an exhibit provided electronically for use at a remote deposition. During the deposition, the videoconferencing platform must allow counsel to display and annotate
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exhibits for the witness, add and remove exhibits, and change the order in which the exhibits are presented to the witness, to the extent reasonably practicable.
3. Whenever a document that was produced in Native format is used as an exhibit during a deposition, the Party marking the document as an exhibit must include the TIFF slipsheet that identifies the Bates number for the document and the confidentiality designation, if any. When a Party uses a document that was produced in Native format as an exhibit during a deposition, that Party represents that the document is an accurate, unaltered, and complete version of the original Native format as produced or provided by the producing party.
V. [bookmark: V._COOPERATION]COOPERATION
1. Counsel are reminded that the Court considers depositions to be official court procedures, and the conduct of all participants in depositions shall be in accordance with the customs and practices expected of lawyers and witnesses appearing before these Courts, as if each was appearing personally before the Court at the time of the depositions. Counsel shall not engage in conduct during a deposition that would not be appropriate in the presence of a judge. Counsel shall not, at any time, conduct themselves in a manner not becoming of an officer of the court and not in full compliance with the Federal Rules of Civil Procedure, the Local Rules of this Court, and all other orders of the Court. Neither counsel nor witnesses shall, at any time, engage in conduct that obstructs, impedes, delays, or frustrates the examination of the witness. All counsel and the deponent must be treated with civility and respect.
2. Counsel will not abuse or indulge in offensive conduct directed to other counsel, Parties, or witnesses. Counsel will abstain from disparaging personal remarks or acrimony toward other counsel, Parties, or witnesses. Counsel will treat adverse witnesses and Parties with fair consideration and respect at all times.
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3. Counsel will make good faith efforts to resolve by agreement objections before presenting them to the Court.

IT IS SO ORDERED
Dated: May 5, 2023

/s/ Joseph A. Dickson	 Hon. Joseph A. Dickson, U.S.M.J. (Ret.) Special Master
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