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June 5, 2020
VIA ECF
Honorable Joseph A. Dickson, U.S.M.J. United States District Court
District of New Jersey
Martin Luther King Building & U.S. Courthouse 50 Walnut Street
Newark, NJ 07101

In Re: Allergan Biocell Textured Breast Implant Products Liability Litigation 2:19-md-2921 (BRM)(JAD) (MDL 2921)
Dear Judge Dickson,

The Plaintiffs’ Steering Committee (hereafter “PSC”) respectfully submits this letter brief in support of their proposed ESI Order, a copy of which is annexed hereto as Exhibit A. For the Court’s convenience, the parties have also prepared a version of the proposed Order that includes both the PSC and Defendants’ competing provisions, which is attached hereto as Exhibit B, and a word version of which is being submitted to the Court under separate cover. Plaintiffs also attach hereto as Exhibit C a chart summarizing the areas of dispute and the Parties’ competing proposals thereon.

As reflected herein, the parties have been unable to reach agreement on a number of provisions in the ESI Order on which agreement and compromise are often reached (particularly in this day in the evolution of ESI discovery). Regrettably, the list of unresolved issues is significant. It does, however, mirror a conferral process in which Defendants largely flouted their obligations under Federal Rule of Civil Procedure 26(f) and Local Rule 26.1, refusing to share even the most basic information about the information at issue or the intended plan to identify and process it.

The parties’ unresolved issues concern several issues, including whether (a) Defendants should be permitted to take ESI from its native form, as it is maintained in the ordinary course of business (e.g., word processing files, PDFs, and emails), strip that ESI of important information, and produce it to Plaintiffs in a stripped-down, static format that is more costly and inefficient for Plaintiffs to work with (all while retaining the natives for Defendants’ own access and use in the litigation); (b) counsel for individual Plaintiffs in this MDL should be required to produce case- specific documents in a costly and inefficient format; (c) Defendants should be required to confer with Plaintiffs before applying any search or filtering processes that would exclude potentially relevant ESI from review; (d) Defendants should be permitted to suppress and withhold relevant emails from production; and (e) this protocol—as opposed to undisclosed and unknown protocols
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from other proceedings—should govern the production of documents by Defendants in this MDL proceeding.

For the reasons described below, Plaintiffs respectfully request that the Court enter the proposed ESI Order with Plaintiffs proposed paragraphs on the disputed provisions, attached hereto.

I.	The Parties’ Rule 26(f) Conference Process
At the outset, it is important to note that, despite repeated efforts by Plaintiffs, Defendants have yet to share information with Plaintiffs on the many issues set forth in Fed. R. Civ. P. 26(f)1 and Local Rule 26.1.2 As the Court well appreciates, under the Rules, the Parties are obligated to exchange, inter alia, information regarding the persons possessing relevant information and from whom documents will be produced, information technology infrastructure, and ESI sources. Defendants have resisted disclosure of such information – and all other information – in the Parties’ initial discovery conferences to date. Such items are, of course, central to the formation an eDiscovery plan or protocol (and a preservation protocol) for these proceedings.

In particular, Defendants have rejected Plaintiffs’ requests – repeated since February – for information regarding preservation efforts, declining to describe what steps Defendants may have made to notify third parties of their preservation obligations, while also refusing to identify such third parties to Plaintiffs to allow Plaintiffs to issue preservation notices. Similarly, Plaintiffs have repeatedly asked Defendants for information regarding Defendants’ information technology systems and databases, and for the identities of individual employees in possession of relevant information. Defendants have also rejected those requests.3 Defendants have resisted discussing the timing of their Initial Disclosures,4 or the timing or scope of discovery.5 Defendants have further declined to identify a person with knowledge about the client’s information management systems to facilitate discovery. See Local Rule 26.1(d)(1). Defense counsel has even resisted disclosing the document production and review platform they intend to use in this litigation—

1	“In conferring, the parties must consider the nature and basis of their claims and defenses and the possibilities for promptly settling or resolving the case; make or arrange for the disclosures required by Rule 26(a)(1); discuss any issues about preserving discoverable information; and develop a proposed discovery plan.” See Fed. R. Civ. P. 26(f)(2).
2	See Local Civ. Rule 26.1 (“The requirements currently codified in Fed. R. Civ. P. 26(a) and (f) pertaining to required disclosures, meetings of parties, and submission of discovery plans, shall apply to all civil cases,” with exceptions that do not apply here).
3	A discovery plan must state the Parties’ views and proposals on “any issues about disclosure, discovery, or preservation of electronically stored information, including the form or forms in which it should be produced.” Fed.
R. Civ. P. 26(f)(3)(C).
4	A discovery plan must state the Parties’ views and proposals on “the timing, form, or requirement for disclosures under Rule 26(a), including a statement of when initial disclosures were made or will be made.” Fed. R. Civ. P. 26(f)(3)(A).
5	A discovery plan must state the Parties’ views and proposals on “the subjects on which discovery may be needed, when discovery should be completed, and whether discovery should be conducted in phases.” See Fed. R. Civ. P. 26(f)(3)(B).
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information generally freely exchanged, which enables the Parties to have informed discussions regarding many of the ESI issues here in dispute.
At bottom, Defendants’ approach has been to keep Plaintiffs in the dark with regard to necessary information, and then to exploit that asymmetry with undisclosed “black box” filtering and other production limitations that, time and experience demonstrate, serve to suppress important information from production.


A. § B.1 – Defendants’ PDFs, Emails, and Word Processing Files should be produced in native form
Plaintiffs propose that Defendants produce PDF documents, emails, and word processing files (e.g., Microsoft Word) in native form.6 These types of documents cannot be reasonably produced in black-and-white TIFF+ format, as critical information is lost. Additionally, while processing native documents into other formats creates a burden in discovery, there is no such burden attendant to a native format production. See Ex. D, Declaration of Doug Forrest, ¶ 31.

With respect to the native format issue, Plaintiffs believe some context may be helpful to the Court. “Native format” simply refers to the format in which the document was created and kept by the Producing Party in the ordinary course of business. For example, a native production of a document drafted in Microsoft Word means that the document is produced as an electronic .DOC file, rather than in paper, or in some other format that is merely a “picture” of the Microsoft Word document. By contrast, the “ TIFF-plus” format of a Word document would include three components: (a) a static electronic image or picture of the document; (b) a text file that contains the words contained in the original Word document (to make the image searchable); and (c) some, but not all, metadata from the original native file. As a technical and practical matter, to produce a document in TIFF-plus format, the Producing Party must first collect and process the native file, in its original native format. Thus, in asking for a native format production, Plaintiffs are not requesting Allergan to produce material that they do not have or that they have not otherwise collected for purposes of this litigation.

A native format production provides several advantages over the TIFF-Plus format proposed by Allergan. See Ex. D ¶¶ 11-30. As stated by e-Discovery expert, Craig Ball:

The immediate benefits to the producing party are speed and economy--little or nothing must be spent on image conversion, text extraction or optical character recognition.  Because  items  produced  natively  are  inherently

6 Not only does Defendants’ proposal create unnecessary complications in insisting on non-native format of Defendants’ productions, but it also seeks to reciprocally impose those unnecessary burdens on Plaintiffs. As discussed in more detail in the next section, the difference in circumstances between a corporate defendant and individual plaintiffs make a fully mutual order disproportional. The Court should accept Plaintiffs’ proposal to address case-specific productions in a separate order, but if it seeks to impose case-specific production obligations now, those obligations not impose unnecessary processing burdens.
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searchable, functional and complete, forms of production are unlikely to be a bone of contention. The benefits to the requesting party are substantial. Using native review tools or the same applications used to create and manipulate the data, requesting parties see the items produced exactly as they appear to the producing party. Embedded commentary and metadata aren’t stripped away, deduplication is facilitated, e-mail messages may be threaded into conversations, time zone irregularities can be reconciled and, every step of the way in discovery and trial preparation, costs are reduced and utility is enhanced.

Craig	Ball,	Lawyer’s	Guide	to	Forms	of	Production,	at	7	(2014),	available	at
http://craigball.com/. This advantage is not hypothetical.

For example, digital photographs hold metadata revealing where they were taken and by what camera, while spreadsheets carry formulae supporting complex calculations. Microsoft Word documents store editorial histories and are laced with conversations between collaborators. Presentations feature animated text and rich media, including sound and video, and dynamic connections to other data.

Craig D. Ball, The Case for Native Production, at 32 (Oct. 2014) (emphasis added). 7

Like Microsoft Word documents, PDFs also lose valuable information, including comments, and external links, when they are converted into a different format, instead of being produced natively. See Ex. D, Forrest Decl., ¶¶ 27-30.

Defendants oppose production of native documents, and instead propose production of black-and-white TIFF documents. See Ex. B at Defendants’ A.1. Defendants’ basis for this argument remains unclear to Plaintiffs. The proposal does not seem to be based on any purported burden, and indeed, Plaintiffs cannot imagine how collection and production of native files would create a greater burden than collection of native files, processing of those files, and production of the processed files. Plaintiffs are likewise not aware of a single instance in which documents that were produced natively were unable to be used at trial or deposition.

Rather, in the Parties’ conferrals, Allergan has argued that productions in TIFF are “standard practice” or that there is no basis for production in native format. To the contrary, numerous federal courts have ordered responding parties to produce ESI in native format. See In re: Proton-Pump Inhibitor Prods. Liab. Litig., 2:17-md-02789 (Dkt. No. 73, Nov. 13, 2017); Saliga v. Chemtura Corp., 2013 WL 6182227, at *2 (D. Conn. Nov. 25, 2013); Chevron Corp. v. Stratus Consulting, Inc., 2010 WL 3489922, at *4 (D. Colo. Aug. 31, 2010); Dahl v. Bain Capital Partners, LLC, 655 F. Supp. 2d 146, 150 (D. Mass. 2009); In re Netbank, Inc. Secs. Litig., 259
F.R.D. 656, 681-82 (N.D. Ga. 2009); Cenveo Corp. v. S. Graphic Sys., 2009 WL 4042898, at *1-
2 (D. Minn. Nov. 18, 2009); In re Classicstar Mare Lease Litig., MDL No. 1877, 2009 WL

7 Available at http://www.craigball.com/LIT OctNov2014 EDiscoveryBulletin.pdf. Craig Ball is a certified computer forensic examiner and e-discovery consultant. He has served as a court- appointed ESI special master over 50 times, and is an adjunct professor at The University of Texas at Austin School of Law. Id.
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260954, at *3 (E.D. Ky. Feb. 2, 2009); Goodbys Creek, LLC v. Arch Ins. Co., 2008 WL 4279693, at *3 (M.D. Fla. Sept. 15, 2008); L.H. v. Schwarzenegger, 2008 WL 2073958, at *3 (E.D. Cal. May 14, 2008); White v. Graceland Coll. Ctr. for Prof'l Dev. & Lifelong Learning, Inc., 586 F. Supp. 2d 1250, 1264-65 (D. Kan. 2008); In re NYSE Specialists Secs. Litig., 2006 WL 1704447, at *1 (S.D.N.Y. June 14, 2006); Hagenbuch v. 3B6 Sistemi Elettronici Industriali S.R.L., 2006 WL 665005, at *3 (N.D. Ill. Mar. 8, 2006); Nova Measuring Instruments Ltd. v. Nanometrics, Inc., 417
F. Supp. 2d 1121, 1122 (N.D. Cal. 2006).

And, as Plaintiffs note above, numerous courts have also recognized that native productions should be less costly, for both parties, than TIFF or PDF productions. See, e.g., Waste Mgmt., 392 S.W.3d at 876 (rejecting claim that PDF production was “much less costly” than native production); In re Verisign, Inc. Secs. Litig., 2004 WL 2445243, at *3 (N.D. Cal. Mar. 10, 2004) (rejecting argument that it would be burdensome to produce documents in native format where defendant was preparing to produce in TIFF format, because “the documents need only be produced in their native format, i.e., in the format that they were stored during Defendants’ usual course of business.”); Covad Commc’ns Co. v. Revonet, Inc., 254 F.R.D. 147, 150 (D.D.C. 2008) (“Obviously, printing [documents] or converting them to TIFF files probably (and ironically) costs more so [defendant] is hard pressed to claim that producing them now in their native format is unfairly burdensome.”); Lake v. City of Phoenix, 218 P.3d 1004, 1008 (Ariz. 2009) (holding that production of metadata was not burdensome because it could be accomplished “merely by providing the requestor with a copy of the record in its native format”).
Several commentators have reached the same conclusion. See, e.g., Mike Breen, Nothing to Hide: Why Metadata Should Be Presumed Relevant, 56 U. Kan. L. Rev. 439, 441 (2008) (“The producing party is actually obligated to do less work if required to produce electronic documents in the form in which they are produced and maintained; with metadata intact. One magistrate judge has described the process of removing metadata as laborious and counter-intuitive.”).

Finally, Defendants also propose that their TIFF+ production of documents be made in black and white, rather than in color. See Defendants’ Attachment A, at A.1. The Court need not reach this issue, as Plaintiffs’ proposed native format production would necessarily include any color contained in the original document. The obstacles described above in the context of non-native productions of documents apply with even greater force in the context of black-and- white non-native productions. See Ex. D, Forrest Decl., ¶¶ 13-15, 33.

Defendants have argued to Plaintiffs that Defendants’ proposed provision allowing reasonable and specific requests of a native format document solves these concerns about color and format, but it does not. First, requiring Plaintiffs to identify the documents they seek in native format reveals work product and litigation strategy, in that it requires Plaintiffs to inform Defendants what documents they believe are of interest. Second, requiring these requests on a one-off basis interrupts Plaintiffs’ workflow and ability to search for documents, even if the request for a native format version is met with minimal delay, as Plaintiffs must wait for the new document to be produced and replaced. Third, requiring such replacements on a one-off basis
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imposes a significant burden on Plaintiffs’ litigation technology vendors. See Ex. D, Forrest Decl., ¶¶ 32-34.


B. § B.1 – Case-Specific Productions Should Not Be Subject to Onerous Reformatting and Processing Requirements
In general, the production of case-specific documents in complex federal multidistrict litigation is governed by a Fact Sheet ordered by the Court or stipulated to by the Parties. Defendants’ proposal, however, would impose unnecessary, burdensome, and prohibitively expensive processing requirements on Plaintiffs’ production of case-specific documents. Plaintiffs believe that case-specific productions should be the subject of a separate Fact Sheet Order.

As a practical matter, there is no imminent production from Plaintiffs, and therefore no need to address the format of such productions in this order. Substantively, however, Defendants have not expressed to Plaintiffs any practical reason for their preferred TIFF+ format for Plaintiff’s productions, and certainly no reason significant enough to warrant the imposition of costs attendant to what Defendants would require. In the context of individual persons, as compared to corporate parties, the burden of processing documents into other formats for production is more pronounced, and to require expensive document processing would go beyond the bounds of proportionality. Plaintiffs’ case-specific productions of ESI are usually de minimis,8 and whatever data management advantages Defendants argue are attendant to the metadata load files they would require have significantly less benefits in the context of small productions. A wide variety of different Plaintiffs’ firms will have cases in this matter, and most such firms will not have vendors who can process productions in the costly and inefficient format Defendants propose. The PSC cannot impose the burdens Defendants propose on those individual Plaintiff firms, in light of proportionality.

C. § B.2 – Searches, Predictive Coding, and Other Filtering
The Parties have reached an impasse with regard to Defendants’ application of filtering or culling technologies that would exclude documents from any attorney review.

Plaintiffs propose a process under which prior to any such filtering, the Parties confer on topics including custodians, sources of ESI, communications channels, and testing and sampling procedures to validate filtering or searches. See Plaintiffs’ § B.2.a. To the extent the filtering technologies to which the Parties agree prove underinclusive or overinclusive, or otherwise problematic, Plaintiffs’ proposal would require the Parties to confer on potential modifications to those filtering processes. Id. Plaintiffs would also require Defendants to conduct attorney review of documents within collections identified as likely to contain responsive material, such as segregated folders identified by Defendants’ employees. See Plaintiffs’ § B.2.c.

[bookmark: _bookmark0]8 Individual plaintiff productions are typically limited to medical records obtained from treating physicians—which Defendants have already agreed may be produced as PDFs—and typically copies of product brochures. In rare cases, an individual plaintiff may have a few relevant emails, although those are typically privileged communications.
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Defendants propose that their searching or filtering techniques be completely unilateral and independent, essentially arguing for a “black box” around their use of technology to remove documents from attorney review. See Defendants’ B.2.a. (“the Producing Party shall retain the sole right and responsibility to manage and control searches of its data files”). Under Defendants’ proposal, Plaintiffs would be entitled to no information regarding the searches or other filtering Defendants conduct on ESI sources. Defendants propose a similar “black box” around their review (or their use of filtering technologies, that would avoid such review) of document collections in Defendants’ possession identified by relevant witnesses as containing responsive or relevant documents.

In accordance with Local Rule 26-1, Plaintiffs’ proposal seeks to establish a cooperative and collaborative process in which the parties work together to promote efficient and effective discovery. But instead, as noted above, Defendants seek to “go it alone,” without any requirement to confer with Plaintiffs before applying search terms or other technologies to document sources.

Defendants’ proposal of a “black box” filtering or search process is anathema to the cooperative and collaborative discovery process envisioned by the rules. Indeed, numerous courts have compelled appropriate methods to test the process and provide reasonable assurance that the production is complete, including exchanging hit count reports, performing sampling, or conducting other forms of validation. See City of Rockford v. Mallinckrodt ARD Inc., No. 17 CV 50107, 2018 WL 3766673, at *4 (N.D. Ill. Aug. 7, 2018) (compelling the defendant to conduct random sampling to validate the process and provide reasonable assurance that the production is complete); In re Lithium Ion Batteries Antitrust Litig., No. 13-MD-02420 YGR (DMR), 2015 U.S. Dist. LEXIS 22915, at *56 (N.D. Cal. Feb. 24, 2015) (granting plaintiffs’ request to incorporate a provision regarding qualitative sampling of documents returned by disputed search terms in the search protocol);  William A. Gross Constr. Assocs. v. Am. Mfrs. Jut. Ins. Co., 256 F.R.D. 134, 136 (S.D.N.Y. 2009) (emphasizing the importance of quality control testing and the cooperation between counsel in crafting keyword searches); Vasudevan Software, Inc. v. MicroStrategy Inc., No. 11-cv-06637-RS-PSG, 2012 U.S. Dist. LEXIS 163654, at *16 (N.D. Cal. Nov. 15, 2012)
(requiring the parties to meet and confer over the resulting hit counts for each custodian and search term); Walker v. N. Las Vegas Police Dep't, No. 214CV01475JADNJK, 2016 WL 8732300, at *3 (D. Nev. May 13, 2016) (“Where, as here, counsel are using keyword searches for retrieval of ESI, the parties must “work together to implement [an] iterative process for finalizing the search terms[.]”) (quoting Cannata v. Wyndham Worldwide Corp., 2012 WL 528224, *4 (D. Nev. Feb. 17, 2012)).

Plaintiffs’ proposal of conferral on a validation process is also standard and appropriate in this context. Indeed, “sampling the null set when using key word searching provides for validation to defend the search and production process, and was commonly used before the movement towards TAR.” City of Rockford v. Mallinckrodt ARD Inc., No. 17 CV 50107, 2018 WL 3766673, at *4 (N.D. Ill. Aug. 7, 2018) (citing Craig Ball, Surefire Steps to Splendid Search, p. 7 (2009), http://www.craigball.com/Surefire_Steps_to_Splendid_Search.pdf) (“Keyword search must be judged both by what it finds and what it misses. That’s the ‘quality assurance’ courts demand. A
Case 2:19-md-02921-BRM-LDW
Hon. Joseph A. Dickson, U.S.M.J. June 5, 2020
Page 7
Document 127
2586
Filed 06/05/20
Page 7 of 10 PageID:


[image: ]
defensible search protocol includes limited examination of the items not generating hits to assess whether relevant documents are being passed over.”) (emphasis in original).

D. § B.3 – Email thread suppression techniques
The Court should reject Defendants’ proposed use of email thread suppression techniques, and require production of all responsive emails. See Ex. A at § B.3.

The practice of suppressing production of all emails which are part of a thread – a chain of emails and responses – except for a so-called most inclusive email which includes fragments of those emails, leads to the withholding of important information, dressed up as seemingly benign but entirely non-standardized technology. See Ex. D, Forrest Decl., ¶¶ 39-49. The included fragments omit and obscure substantive evidence visible in the suppressed originals. For example, attachment names plainly visible in the heading of a standalone email get dropped by Outlook when the body of that email is included in a thread in a reply. Email thread suppression may also make it impossible to determine the critical substantive fact of what attachments were attached at each point in the email thread. Id.

Beyond the suppression of substantive evidence, email thread suppression also disrupts, impedes, and prevents normal litigation preparation. First, the email metadata fields which Plaintiffs’ attorneys will use to identify documents within Defendants’ production exclude metadata of the suppressed emails. For example, the only person included in the FROM field will be the sender of the so-called most-inclusive email. See Ex. D, Forrest Decl., ¶ 46. If Plaintiffs’ attorneys search Defendants’ production for all emails authored by a particular custodian, deponent or witness, the search results will not include suppressed-in-thread emails where that custodian, deponent or witness is the sender unless, by serendipity, that custodian, deponent or witness also happened to be the sender on the so-called most inclusive email.

Second, the emails suppressed by email threading have independent significance in their original forms. For example, during depositions or cross-examination at trial, it may be critically important to confront a deponent or witness with an email without disclosing what happened or was said afterward with respect to that email, i.e., to be able to confront the deponent with a specific email as it existed by itself at a specific time before it was subsumed in a thread. This is impossible when emails are suppressed because they are not the so-called “most inclusive” email.

E. § A.8 – Previously produced documents
The Court should reject Defendants’ proposal that they may deviate from the format described in the ESI order with regard to an unspecified set of documents that have been produced or are intended for production in parallel litigation.

In the Parties first meet-and-confer on this issue, now four months ago, Plaintiffs specifically asked Defense Counsel whether productions of documents relevant to this action had been made or were about to be made in other matters, so that the Parties could coordinate
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with counsel in other litigation on production specifications. At that time, Defense Counsel firmly stated that no production of overlapping documents had been made in any parallel matter, and that Defendants would not seek to impose any other litigation’s production specifications onto the Parties herein.

Now, however, Defense Counsel claims that a collection of documents has already been made in the parallel securities litigation in the S.D.N.Y., and would require Plaintiffs here to accept the (undisclosed) production specifications for documents produced in that action. Defense Counsel has refused to disclose the date of any production in that action, or the scope of any such production, and has also refuse to tell Plaintiffs’ Counsel what the format requirements are of any such other production. To be clear, Defendants have not identified any remote productions, only ones effectively contemporaneous to this litigation – and therefore there is little burden, if any, associated with producing those documents in native format. See Forrest Decl. ¶ 31.

Defendants’ proposal seeks an exemption from the proposed ESI order, which would be bound only by the undisclosed scope of a production in another matter, and which would be in a format Defendants refuse to disclose to Plaintiffs. Plaintiffs have been left in the dark with regard to the adequacy of the production format in that other litigation, and with regard to the volume of documents in this case that would be subject to those other, undisclosed format requirements.

The Court should adopt Plaintiffs’ proposal, and limit the exemption for production specifications for “previously produced documents” to documents that were actually produced prior to this litigation (i.e., before December 2019).

*	*	*

For all of the foregoing reasons, Plaintiffs respectfully request that the Court enter the proposed ESI Order with their proposed language. Plaintiffs also respectfully request an opportunity for an oral hearing on these issues, to the extent the Court believes such argument would be helpful in coming to a determination.



Respectfully submitted,
/s/ David R. Buchanan David R. Buchanan Seeger Weiss LLP
55 Challenger Road, 6th Floor Ridgefield Park, NJ 07660 Tel.: (212) 587-0700
dbuchanan@seegerweiss.com
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UNITED STATES DISTRICT COURT DISTRICT OF NEW JERSEY


Case No. 2:19-md-02921 (BRM)(JAD) MDL NO. 2921
IN RE: ALLERGAN BIOCELL TEXTURED BREAST IMPLANT PRODUCTS LIABILITY LITIGATION



THIS DOCUMENT RELATES TO: ALL CASES
CASE MANAGEMENT ORDER NO. 	
(ORDER REGARDING ELECTRONICALLY STORED INFORMATION AND HARD COPY DOCUMENTS)
The Parties hereby agree to the following protocol for production of electronically stored information (“ESI”) and paper (“hardcopy”) documents. For the avoidance of doubt, the production of case-specific documents, including the format thereof, shall be the subject of the Parties’ discussions and any subsequent order(s) on Fact Sheets, bearing in mind proportionality considerations appropriate for the Parties’ respective obligations. Nothing in this protocol shall limit a Party’s right to seek or object to discovery as set out in the Federal Rules of Civil Procedure, to rely on any protective order entered in this action concerning protection of confidential or otherwise sensitive information, or to object to the authenticity or admissibility of any hardcopy document or ESI produced in accordance with this protocol.


A. GENERAL AGREEMENTS
1. Ongoing Cooperation Among the Parties

The Parties are aware of the importance the Court places on cooperation and commit to continue to consult and cooperate reasonably as discovery proceeds. No Party may seek judicial relief concerning this Order unless it first has conferred with the applicable producing or requesting Party.
2. Proportionality
The parties agree to negotiate in good faith regarding requests for and production of documents to ensure discovery is reasonable and proportional to the matter.

3. Preservation Obligations Addressed Separately

Consistent with L.R. 26.1, the Parties shall separately meet and confer concerning preservation matters and the terms of an appropriate data preservation order to govern the Parties in these proceedings.
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4. No Designation of Discovery Requests

Productions of hardcopy documents and ESI in the reasonably usable form set out in this protocol, including Attachment A, need not be organized and labeled to correspond to discovery requests.

5. Inadvertent Production
The production of any material constituting or containing attorney-client privileged information or work-product, or constituting or containing information protected by applicable privacy laws or regulations, shall be governed by provisions contained in the Protective Order entered in this action. The parties understand that this protocol contemplates rolling productions of documents, and they acknowledge that nothing in this Order waives, restricts, or eliminates any Party’s rights to “claw-back” or to challenge “claw-backs” pursuant to any order(s) in this case; or governing law, rules, orders, or agreements regarding inadvertently produced documents.

6. Privilege Claims

For documents withheld from production pursuant to a claim of attorney-client privilege, work product protection, or other applicable privilege or immunity, the Producing Party shall provide one or more privilege logs in Excel or a similar electronic form that allows text searching and organization of data. The content, form, timing, and other requirements for any such privilege log shall be addressed in a separate Protective Order in this matter

7. Objections Preserved

Nothing in this Order shall be interpreted to modify any Party’s right to object to disclosure of irrelevant information or relevant information that is overly burdensome or is protected by the attorney-client privilege, work-product doctrine, or any other applicable privilege or immunity. Except as provided expressly herein, the parties do not waive any objections as to the production, discoverability, authenticity, admissibility, or confidentiality of documents.

8. Previously Produced Documents

Documents that were produced prior to the December 18, 2019 consolidation of this action in another litigation or in response to governmental or regulatory inquiries or investigations may be produced in the same format as they were produced in that particular litigation, inquiry, or investigation, regardless of whether the format complies with the other specifications described herein. If, after reviewing documents produced pursuant to this paragraph, the Receiving Party requests re-production of documents to comply with specifications described herein, the Parties will meet and confer regarding such request. Nothing in this Order obligates Defendants to produce previously collected, processed, or produced documents.
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B. ELECTRONICALLY STORED INFORMATION
1. Production in Reasonably Usable Form

a. This order shall govern all productions made in this action other than productions of case-specific materials. The production and format of case-specific materials shall be the subject of the Parties’ discussions and any subsequent order(s) on Fact Sheets, bearing in mind proportionality considerations appropriate for the Parties’ respective obligations.
b. Production of electronically stored information in a manner consistent with the specifications set forth in this Order shall, absent exceptional circumstances, be sufficient to satisfy a producing party’s obligation to produce its materials in reasonably useable form and as they are maintained in the ordinary course of business.

i. Except as otherwise provided herein, the Parties shall produce word processing files (e.g., Microsoft Word), spreadsheet files (e.g., Microsoft Excel), presentation files (e.g., Microsoft Powerpoint), email files, image files, PDFs, and audiovisual files in native format, with TIFF placeholder images.

c. Redactions. The Producing Party may redact produced documents, materials and other things, only as provided in the Protective Order entered in this action. Each redaction shall be indicated clearly on the face of any document, stating the basis for the redaction over the redacted portion of the document with the words “PRIVILEGE” or other basis for redaction. Spreadsheet files should be redacted within the native file. For other documents, or for spreadsheets in which redactions cannot reasonably be made within the native file, the redacted files may be produced in TIFF Plus format (a single-page TIFF-image format with extracted or OCR text and associated metadata set out in Attachment A). In preparing document families for production, the Producing Party also may withhold attachments (i.e. “children” within a document family, but not “parents”) that are wholly non-responsive, but must provide slipsheets in their place.

d. Enterprise Databases & Database Management Systems & Other Sources of Structured Data. For database and database management systems, and other sources of structured data, the Parties shall meet and confer regarding the appropriate form of production on a case-by- case basis.

e. Other Responsive ESI. The Parties shall reasonably meet and confer concerning the production format for other responsive ESI filetypes.

2. Use of Search Filtering Technology

a. The Parties Shall Meet and Confer Before Applying Search/Filtering Technologies. Pursuant to Federal Rule 26(f) and Local Rule 26.1(d), the Parties shall confer on the application, if any, of search or other filtering technologies, including reasonable search terms, file types, date ranges, validation processes, predictive coding, Technology Assisted
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Review (“TAR”), or other appropriate advanced technology. To the extent the parties are unable to reach agreement on the processes to be used, the Parties shall raise such issues for resolution by the Court within two weeks of the entry of this order. If the Producing Party believes revisions to agreed-upon search-term or advanced-technology procedures in order to make them more accurate and cost-effective are necessary, the Producing Party will so notify the Requesting Party and the Parties shall meet and confer regarding the proposed revisions prior to implementation.

b. Known Responsive Material Shall Be Produced. ESI that is known to the Producing Party to be non-privileged and responsive to a discovery request shall be produced without regard to whether it was responsive to a search term, of high “relevance” by a TAR text classification algorithm, or otherwise flagged as potentially responsive by another search technique, unless Counsel specifically identifies the documents as being withheld pursuant to a specific objection.

c. Review of Discrete Document Collections. Those portions of a Producing Party’s documents that represent discrete document collections, such as relevant folders of ESI segregated by the Producing Party or the Producing Party’s employees before or after the commencement of this litigation, that are relevant to the claims or defenses in this proceeding, shall be reviewed for responsiveness (subject to appropriate claims of privilege) without culling, and without regard to whether a given document in the collection is responsive to any search or filtering strategy (e.g., search terms, TAR classification, or other search or filtering techniques).


3. Email Threading

Due to the importance of the metadata in prior or lesser-included emails contained in whole or in part in a most-inclusive email, and in order to facilitate reasonable evidentiary use of emails, production of a most inclusive email thread does not relieve the Producing Party of its obligation to produce responsive prior or lesser-included emails. No document shall be withheld from production on the basis that it is included in a produced more-inclusive email. The Producing Party may, at its discretion, elect to review only the most inclusive email thread in determining the responsiveness of the prior or lesser-included emails or for any other internal purpose.

4. De-Duplication

“Duplicate ESI” means files that are exact duplicates based on the files’ MD5 or SHA-1 hash values. Hash values of emails will be calculated on the concatenated values of at least the following fields: From, To, CC, BCC, Subject, Date Sent, Time Sent, Attachment Names, Body, and the hash values of all attachments. The Producing Party need produce only a single copy of responsive Duplicate ESI. A Producing Party shall take reasonable steps to de-duplicate ESI globally (i.e., both within a particular custodian's files and across all custodians). Entire document families may constitute Duplicate ESI. De-duplication shall not break apart families, nor shall a standalone copy of a file be withheld as a duplicate of an email attachment. When the same Duplicate ESI exists in the files of multiple custodians (including custodians identified in
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earlier productions), those persons shall be listed in the All Custodians field identified in Paragraph A.14(d) of Attachment A and the locations from which those document were collected shall be listed in the All_Orig_Filepaths field in Paragraph A.14(d) of Attachment A. The Parties expressly agree that a document produced from one custodian’s file but not produced from another custodian’s file as a result of deduplication will nonetheless be deemed as if produced from that other custodian’s file for purposes of the above-entitled Multi-District Litigation.

C. DOCUMENTS THAT EXIST ONLY IN HARDCOPY (PAPER) FORM
The Producing Party shall produce documents that exist in the normal course of business only in hardcopy form in scanned electronic format, redacted as necessary, in accordance with the procedures set out in Attachment A. The scanning of original hardcopy documents does not otherwise require that the scanned images be treated as ESI. Hardcopy documents shall be scanned so as to maintain the organization and sequence of such documents as maintained by Defendants’ in the ordinary course of business.
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ATTACHMENT A
A.1 Image Files. Files produced in *.tif format will be single page color *.tif images of at least 300 DPI, Group IV compression. To the extent possible, original orientation will be maintained (i.e., portrait-to-portrait and landscape-to-landscape). Page size shall be 8.5 x 11 inches unless, in the reasonable judgment of the producing party, a particular item requires a different page size. Each *. tif image will be assigned a unique name matching the production number of the corresponding page. Such files will be grouped in folders of no more than 1,000 *.tif files each unless necessary to prevent a file from splitting across folders. Files will not be split across folders and separate folders will not be created for each file. Production (“Bates”) numbers shall be endorsed on the lower right corner of all images. This number shall be a unique, consistently formatted identifier that will:

a) be consistent across the production;
b) contain no special characters; and
c) be numerically sequential within a given file.

Production numbers should be a combination of an alpha prefix along with an 8 digit number (e.g. ABC00000001). The number of digits in the numeric portion of the production number format should not change in subsequent productions. Confidentiality designations, if any, will be endorsed on the lower left corner of all images and the Producing Party will make reasonable efforts to avoid obscuring any part of the original file with the production number.


A.2. File Text. Except where ESI other than an Excel file contains text that has been redacted under assertion of privilege or other protection from disclosure, full extracted text will be provided in the format of a single *.txt file for each file (i.e., not one *.txt file per *.tif image). The text of each ESI item shall be extracted directly from the ESI native file. To the extent that is not technically possible (e.g., the underlying native file is an image file), the text for each ESI item shall be generated by applying optical character recognition (OCR) technology to the native file. The parties will endeavor to generate accurate OCR and will utilize quality OCR processes and technology. The parties acknowledge, however, that due to poor quality of the originals, not all documents lend themselves to the generation of accurate OCR.

Where a document contains text that has been redacted under assertion of privilege or other protection from disclosure, the redacted *.tif image may be OCR’d and file-level OCR text provided in lieu of extracted text. Searchable text will be produced as file-level multi-page UTF-8 text files with the text file named to match the beginning production number of the file. The full path of the text file must be provided in the *.dat data load file. The text file shall include interlineated image keys/production numbers sufficient to show, for all TIFF-image pages, the Bates-numbered page of the associated text.
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A.3. Word Processing Files. Redacted word processing files, including without limitation Microsoft Word files (*.doc and *.docx), will be produced in TIFF-Plus format as set forth above with any tracked changes, comments, and hidden text which can be displayed if viewed in Word visible in the TIFF images.

A.4. Presentation Files. To the extent that presentation files, including without limitation Microsoft PowerPoint files (*.ppt and *.pptx), require redactions, such redactions shall be made in the TIFF-Plus Format and such *.tif images will display comments, hidden slides, speakers’ notes, and any other similar data
A.5. Spreadsheet or Worksheet Files. To the extent that spreadsheet files, other than Microsoft Excel files (*.xls or *.xlsx) require redactions, such redactions shall be made in the TIFF- Plus Format or natively at the Producing Party’s discretion. Redacted Microsoft Excel files shall be redacted and produced in native format. Notwithstanding the foregoing, the Receiving Party may reasonably request production of specifically identified redacted spreadsheets in a format different than what was produced by the Producing Party, which the Producing Party shall reasonably grant.

A.6. Parent-Child Relationships. Parent-child relationships (e.g., the associations between emails and their attachments, or a spreadsheet embedded within a word processing document) will be preserved to the extent possible. Email and other ESI attachments will be produced as independent files immediately following the parent email or ESI record. Non-relevant attachments may be excluded from the production. All non-relevant attachments excluded from production shall be produced as a Bates-numbered placeholder. Parent-child relationships will be identified in the data load file pursuant to Paragraph A.14 below.

A.7. Replacement Documents: Any documents that are replaced in later productions shall be clearly designated as such, by appending an “R” to the production number. When a party produces a replacement production indicated by “R,” the Receiving Party shall direct its vendor to replace the original images in the review platform and will advise the Producing Party once the images have been replaced.

A.8. Dynamic Fields. Documents containing dynamic fields such as file names, dates, and times will be produced showing the field type (e.g., “[FILENAME]” or “[AUTODATE]”), rather than the values for such fields existing at the time the file is processed.
A.9. Embedded Objects. Some Microsoft Office and .RTF files may contain embedded objects. Such objects typically are the following file types: Microsoft Excel, Word, PowerPoint, Project, Outlook, and Access; and PDF. Subject to claims of privilege and immunity, as applicable, objects with those identified file types shall be extracted as separate files and shall be produced as attachments to the file in which they were embedded. If embedded objects are privileged or require redaction, the parent document shall be produced in TIFF format with document-level OCR text. If embedded objects are merely non-substantive graphic files such as corporate logos, such embedded objects
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need not be produced as separate Documents to the extent that their content is visible in the parent document.

A.10. Compressed Files. Compressed file types (i.e., .CAB, .GZ, .TAR, .Z, .ZIP) shall be decompressed in a reiterative manner to ensure that a zip within a zip is decompressed into the lowest possible compression resulting in individual files.

A.11. Encrypted Files. The Producing Party will take reasonable steps, prior to production, to unencrypt any discoverable electronically stored information that exists in encrypted format (e.g., because password-protected) and that can be reasonably unencrypted. Parties shall reasonably meet and confer concerning encrypted or other files that may contain responsive information and which present processing difficulties.

A.12. Scanned Hardcopy Documents

a) Hardcopy documents shall be scanned in the image file format specified in A.1 herein.

b) In scanning hardcopy documents, hard copy documents should be logically unitized. Multiple distinct documents should not be merged into a single record, and single documents should not be split into multiple records.

c) For scanned images of hard copy documents, OCR should be performed on a document level and provided in document-level *.txt files named to match the production number of the first page of the document to which the OCR text corresponds. OCR text should not be delivered in the data load file or any other delimited text file.

d) In the case of an organized compilation of separate hardcopy documents—for example, a binder containing several separate documents behind numbered tabs— the document behind each tab should be scanned separately, but the relationship among the documents in the binder should be reflected in proper coding of the family fields set out below.

e) In the case of hardcopy documents maintained within enclosing folders or other containers, the enclosing folder shall be treated as integral to the document, and any tabs or other writing on such enclosures, dividers, or tabs shall be scanned separately, but the relationship among such enclosing folders, dividers, or tabs should be reflected in proper coding of the family fields set out below.

A.13. Production Numbering. In following the requirements of Paragraph A.1, the Producing Party shall take reasonable steps to ensure that attachments to documents or electronic files are assigned production numbers that directly follow the production numbers on the documents or files to which they were attached. If a production number or set of production numbers is skipped, the skipped number or set of numbers will be noted. In
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addition, wherever possible, each *.tif image will have its assigned production number electronically “burned” onto the image.

A.14. Data and Image Load Files.

a) Load Files Required. Unless otherwise agreed, each production will include a data load file in Concordance (*.dat) format and an image load file in Opticon (*.opt) format
b) Load File Formats.
i. Load file names should contain the volume name of the production media. Additional descriptive information may be provided after the volume name. For example, both ABC001.dat or ABC001 metadata.dat would be acceptable.

ii. Unless other delimiters are specified, any fielded data provided in a load file should use Concordance default delimiters. Semicolon (;) should be used as multi-entry separator. Carriage-return should be used to indicate the start of the next record.

iii. Any delimited text file containing fielded data should contain in the first line a list of the fields provided in the order in which they are organized in the file.

iv. Load files should not span across media (i.e., a separate volume should be created for each piece of media delivered).

v. There should be one row in the load file for every TIFF image in the production.

vi. Every image in the delivery volume should be cross-referenced in the image load file.

c) OCR/Extracted Text Files. OCR or Extracted Text files shall be provided in a separate directory containing document-level text files.

d) Fields to be Included in Data Load File. For all documents or electronic files produced, the following metadata fields for each document or electronic file, if available at the time of collection and processing and unless such metadata fields are independently protected from disclosure by attorney-client privilege or work- product immunity, will be provided in the data load file pursuant to subparagraph (a), above. For purposes of the chart below, the term “Scanned Docs” refers to documents that are in hard copy form at the time of collection and have been scanned into *.tif images. The term “Email and E-Docs” refers to files that are in electronic form at the time of their collection.
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	FIELD NAME
	SAMPLE DATA
	SCANNED DOCS
	EMAIL AND
E-DOCS
	COMMENTS

	PRODBEG
	ABC00000001
	Yes
	Yes
	Beginning production number

	PRODEND
	ABC00000008
	Yes
	Yes
	Ending production number

	PRODBEGATT
	ABC00000009
	Yes
	Yes
	Beginning production number
of parent in a family

	PRODENDATT
	ABC00001005
	Yes
	Yes
	Ending production number of last page of the last attachment
in a family

	ATTACH_COUNT
	3
	Yes
	Yes
	The number of attachments associated with the parent document in the document
family.

	ATTACHMENT_NAM ES
	Team meeting mins.doc; Agenda.doc
	N/A
	Yes
	The file names of any documents attached to an email or embedded in another electronic document.

	CUSTODIAN
	Smith, John
	Yes
	Yes
	Custodian that possessed the document or electronic file

	ALL_CUSTODIANS
	Smith, Jane; Jones, James; Smith, John
	Yes
	Yes
	For documents that have been de- duplicated, these are all custodians whose had possession of the file that
has been de-duplicated

	NATIVEPATH
	Natives\0001\ ABC 00000001.xls
	N/A
	Yes
	Path and file name for native file on production media

	FILEDESC
	Microsoft Office
2007 Document
	N/A
	Yes
	Description of the type file for the
produced record.

	ORIG_FILEPATH
	\My Documents\Docu
ment1.doc
	N/A
	Yes
	Original source filepath for the document produced.

	ALL_ORIG_FILEPAT
HS
	H:\development\D
ocument1.doc; \My
	N/A
	Yes
	For documents that have been de-
duplicated, these are all of the

	FILENAME
	Document1.doc
	N/A
	Yes
	Name of original electronic file as
collected.

	DOCEXT
	DOC
	N/A
	Yes
	File extension for email or e-
doc

	FILESIZE
	139,000
	N/A
	Yes
	The size (in bytes) of the original file.

	PAGES
	2
	Yes
	Yes
	Number of pages in the produced document or
electronic file.

	AUTHOR
	John Smith
	N/A
	Yes
	Author information as derived from the properties of the
document.

	DATECREATED
	10/09/2005
	N/A
	Yes
	Date that non-email file was
created as extracted from file system metadata

	TIMECREATED
	10:33 am
	N/A
	Yes
	Time that non-email file was created as extracted from file
system metadata

	DATELASTMOD
	10/09/2005
	N/A
	Yes
	Date that non-email file was last modified as extracted from file
system metadata
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	TIMELASTMOD
	10:33 am
	N/A
	Yes
	Time that non-email file was last modified as extracted from file
system metadata

	HASHIDDENTEXT
	YES
	N/A
	Yes
	For documents, to indicate those documents with hidden text,
hidden rows, hidden columns,

	HASREVISIONS
	YES
	N/A
	Yes
	For documents with tracked changes, to indicate the presence
of revisions

	HASCOMMENTS
	YES
	N/A
	Yes
	For documents with tracked changes, to indicate the presence
of integral reviewer comments

	SUBJECT
	Changes to Access Database
	N/A
	Yes
	“Subject” field extracted from email message or metadata
properties of the document

	FROM
	John Beech
	N/A
	Yes
	“From” field extracted from
email message

	TO
	Janice Birch
	N/A
	Yes
	“To” field extracted from email
message

	CC
	Frank Maple
	N/A
	Yes
	“cc” or “carbon copy” field
extracted from email message

	BCC
	John Oakwood
	N/A
	Yes
	“bcc” or “blind carbon copy” field extracted from email message

	AGENT_ID
	Jane Smith
	N/A
	Yes
	With respect to email, if the email
was created by someone on behalf

	DATESENT
	10/10/2005
	N/A
	Yes
	Sent date of email message
(mm/dd/yyyy format)

	TIMESENT
	10:33 am
	N/A
	Yes
	Sent time of email message,
time zone set to GMT

	DATERCVD
	10/10/2005
	N/A
	Yes
	Received date of email message
(mm/dd/yyyy format)

	TIMERCVD
	10:33 am
	N/A
	Yes
	Received time of email message,
time zone set to GMT

	IMPORTANCE
	High
	N/A
	Yes
	The importance or priority
ascribed by the sender to the email.

	MSGID
	23542
	N/A
	Yes
	The unique email message
identifier

	CONFIDENTIALITY
	CONFIDENTIAL
	Yes
	Yes
	Text of confidentiality designation,
if any

	TEXTPATH
	Text\001\001\
ABC00000001.txt
	Yes
	Yes
	Path to *.txt file containing
extracted or OCR text

	MD5 HASH
	30999747f4e6d7b
ef786e614ff2cf4b 0
	N/A
	Yes
	MD5 Hash for electronic document

	REPLACEMENT
	REPLACEMENT
	Yes
	Yes
	“Replacement” indicates the image is a replacement for a
previously produced image; otherwise blank.

	PRODVOL
	VOL001
	Yes
	Yes
	Name of the Production
Volume

	REDACTION
	REDACTED
	Yes
	Yes
	User-generated field indicating whether a document was
redacted.

	REDACTION REASON
	Privilege
	Yes
	Yes
	Identifies the reason for redaction


A.15. Files Produced in Native Format. Any electronic file produced in native file format shall be given a file name consisting of a unique production number. For each native file produced, the production will include a *.tif image slipsheet indicating the production
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number of the native file and the confidentiality designation, and stating the following (or similar): “File Provided Natively.” To the extent that it is available, the original file text shall be provided in a file-level multi-page UTF-8 text file with a text path provided in the *.dat file; otherwise the text contained on the slipsheet shall be provided in the *.txt file with the text path provided in the *.dat file.

A.16. Production Media. Unless otherwise agreed, documents and ESI will be produced on optical media (CD/DVD), external hard drive, secure FTP site, or similar electronic format. Such media should have an alphanumeric volume name; if a hard drive contains multiple volumes, each volume should be contained in an appropriately named folder at the root of the drive. Volumes should be numbered consecutively (ABC001, ABC002, etc.). Deliverable media should be labeled with the name of this action, the identity of the Producing Party, and the following information: Volume name, production range(s), and date of delivery. A cover letter shall be included with each production and shall include information sufficient to identify all accompanying media.

A.17. Encryption of Production Media. To maximize the security of information in transit, any media on which documents or electronic files are produced may be encrypted by the Producing Party. In such cases, the Producing Party shall transmit the encryption key or password to the Requesting Party, under separate cover, contemporaneously with sending the encrypted media.
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UNITED STATES DISTRICT COURT DISTRICT OF NEW JERSEY


Case No. 2:19-md-02921 (BRM)(JAD) MDL NO. 2921
IN RE: ALLERGAN BIOCELL TEXTURED BREAST IMPLANT PRODUCTS LIABILITY LITIGATION



THIS DOCUMENT RELATES TO: ALL CASES
CASE MANAGEMENT ORDER NO. 	
(ORDER REGARDING ELECTRONICALLY STORED INFORMATION AND HARD COPY DOCUMENTS)

Plaintiffs’ Proposal:
The Parties hereby agree to the following protocol for production of electronically stored information (“ESI”) and paper (“hardcopy”) documents. For the avoidance of doubt, the production of case-specific documents, including the format thereof, shall be the subject of the Parties’ discussions and any subsequent order(s) on Fact Sheets, bearing in mind proportionality considerations appropriate for the Parties’ respective obligations. Nothing in this protocol shall limit a Party’s right to seek or object to discovery as set out in the Federal Rules of Civil Procedure, to rely on any protective order entered in this action concerning protection of confidential or otherwise sensitive information, or to object to the authenticity or admissibility of any hardcopy document or ESI produced in accordance with this protocol.

Defendants’ Proposal:
The Parties hereby agree to the following protocol for production of electronically stored information (“ESI”) and paper (“hardcopy”) documents. Subject to protective orders in this action, this protocol governs all production in the matter. Nothing in this protocol shall limit a Party’s right to seek or object to discovery as set out in the Federal Rules of Civil Procedure, to rely on any protective order entered in this action concerning protection of confidential or otherwise sensitive information, or to object to the authenticity or admissibility of any hardcopy document or ESI produced in accordance with this protocol.

Joint Proposal:

A. GENERAL AGREEMENTS
1. Ongoing Cooperation Among the Parties

The Parties are aware of the importance the Court places on cooperation and commit to continue to consult and cooperate reasonably as discovery proceeds. No Party may seek judicial relief concerning this Order unless it first has conferred with the applicable producing or requesting Party.
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2. Proportionality

The parties agree to negotiate in good faith regarding requests for and production of documents to ensure discovery is reasonable and proportional to the matter.

3. Preservation Obligations Addressed Separately
Consistent with L.R. 26.1, the Parties shall separately meet and confer concerning preservation matters and the terms of an appropriate data preservation order to govern the Parties in these proceedings.
4. No Designation of Discovery Requests
Productions of hardcopy documents and ESI in the reasonably usable form set out in this protocol, including Attachment A, need not be organized and labeled to correspond to discovery requests.

5. Inadvertent Production

The production of any material constituting or containing attorney-client privileged information or work-product, or constituting or containing information protected by applicable privacy laws or regulations, shall be governed by provisions contained in the Protective Order entered in this action. The parties understand that this protocol contemplates rolling productions of documents, and they acknowledge that nothing in this Order waives, restricts, or eliminates any Party’s rights to “claw-back” or to challenge “claw-backs” pursuant to any order(s) in this case; or governing law, rules, orders, or agreements regarding inadvertently produced documents.

6. Privilege Claims

For documents withheld from production pursuant to a claim of attorney-client privilege, work product protection, or other applicable privilege or immunity, the Producing Party shall provide one or more privilege logs in Excel or a similar electronic form that allows text searching and organization of data. The content, form, timing, and other requirements for any such privilege log shall be addressed in a separate Protective Order in this matter

7. Objections Preserved

Nothing in this Order shall be interpreted to modify any Party’s right to object to disclosure of irrelevant information or relevant information that is overly burdensome or is protected by the attorney-client privilege, work-product doctrine, or any other applicable privilege or immunity. Except as provided expressly herein, the parties do not waive any objections as to the production, discoverability, authenticity, admissibility, or confidentiality of documents.
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Plaintiffs’ Proposed Section A.8:
8. Previously Produced Documents

Documents that were produced prior to the December 18, 2019 consolidation of this action in another litigation or in response to governmental or regulatory inquiries or investigations may be produced in the same format as they were produced in that particular litigation, inquiry, or investigation, regardless of whether the format complies with the other specifications described herein. If, after reviewing documents produced pursuant to this paragraph, the Receiving Party requests re-production of documents to comply with specifications described herein, the Parties will meet and confer regarding such request. Nothing in this Order obligates Defendants to produce previously collected, processed, or produced documents.

Defendants’ Proposed Section A.8:
9. Previously Produced Documents

Documents that were previously processed and produced in another litigation or in response to governmental or regulatory inquiries or investigations may be produced in the same format as they were produced in that particular litigation, inquiry, or investigation, regardless of whether the format complies with the other specifications described herein. If, after reviewing documents produced pursuant to this paragraph, the Receiving Party requests re-production of documents to comply with specifications described herein, the Parties will meet and confer regarding such request. Nothing in this Order obligates a party to produce previously collected, processed, or produced documents.

B. ELECTRONICALLY STORED INFORMATION

Plaintiffs’ Proposed Sections B.1.a-c:
1. Production in Reasonably Usable Form

a. This order shall govern all productions made in this action other than productions of case-specific materials. The production and format of case-specific materials shall be the subject of the Parties’ discussions and any subsequent order(s) on Fact Sheets, bearing in mind proportionality considerations appropriate for the Parties’ respective obligations.

b. Production of electronically stored information in a manner consistent with the specifications set forth in this Order shall, absent exceptional circumstances, be sufficient to satisfy a producing party’s obligation to produce its materials in reasonably useable form and as they are maintained in the ordinary course of business.

i. Except as otherwise provided herein, the Parties shall produce word processing files (e.g., Microsoft Word), spreadsheet files (e.g., Microsoft Excel), presentation
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files (e.g., Microsoft Powerpoint), email files, image files, PDFs, and audiovisual files in native format, with TIFF placeholder images.

c. Redactions. The Producing Party may redact produced documents, materials and other things, only as provided in the Protective Order entered in this action. Each redaction shall be indicated clearly on the face of any document, stating the basis for the redaction over the redacted portion of the document with the words “PRIVILEGE” or other basis for redaction. Spreadsheet files should be redacted within the native file. For other documents, or for spreadsheets in which redactions cannot reasonably be made within the native file, the redacted files may be produced in TIFF Plus format (a single-page TIFF-image format with extracted or OCR text and associated metadata set out in Attachment A). In preparing document families for production, the Producing Party also may withhold attachments (i.e. “children” within a document family, but not “parents”) that are wholly non-responsive, but must provide slipsheets in their place.

Defendants’ Proposed Sections B.1.a-c:
1. Production in Reasonably Usable Form

a. Production of electronically stored information in a manner consistent with the specifications set forth in this Order shall, absent exceptional circumstances, be sufficient to satisfy a producing party’s obligation to produce its materials in reasonably useable form and as they are maintained in the ordinary course of business.

i. Except as otherwise provided herein or as agreed hereafter by the parties, such reasonably usable form shall be single-page TIFF-image format with extracted or OCR text and associated metadata set out in Attachment A (defined as “TIFF-Plus Format”), which is incorporated in full in this protocol. Notwithstanding the foregoing, the Receiving Party, for good cause explained in the request, may request native format versions of specifically identified ESI produced originally in TIFF-Plus format. The requesting party bears the burden of showing that good cause exists for the producing party to produce the ESI in its native format. Provided that the requests: (1) are reasonable in volume; (2) specifically identify by production number the ESI produced originally in TIFF format; (3) seek files that are not redacted or otherwise cannot be produced in their native form; and (4) are accompanied by a statement of reasons for the request, the Producing Party shall respond in good faith to such requests.

ii. Notwithstanding the preceding paragraph, the Parties shall produce Microsoft Excel and other spreadsheet files, Microsoft PowerPoint files, desktop databases such as Microsoft Access, and audio and video files in native format with TIFF placeholder images as set forth in Appendix A, Paragraph A.15, unless redactions are required, in which case such files shall be produced in accordance with Appendix A, Paragraphs A.4 and A.5. In the event there is technical difficulties or an unreasonable burden associated with a native production of particular data
Case 2:19-md-02921-BRM-LDW
Document 127-2
2607
Filed 06/05/20
Page 5 of 17 PageID:


4



from a desktop database, the Parties will meet and confer regarding the production format.
b. Redactions. The Producing Party may redact produced documents, materials and other things, as provided in the Protective Order entered in this action. Each redaction shall be indicated clearly on the face of any document, stating the basis for the redaction over the redacted portion of the document with the words “PRIVILEGE” or other basis for redaction. Redacted documents may be produced in TIFF-Plus Format with corresponding searchable OCR text and the associated metadata for the document, ensuring the redacted content is fully protected from disclosure. In preparing document families for production, the Producing Party also may withhold attachments that are wholly non-responsive but must provide slipsheets in their place.

c. Each Party may reasonably request, for good cause, production of specifically identified documents in color.

Joint Proposal:
d. Enterprise Databases & Database Management Systems & Other Sources of Structured Data. For database and database management systems, and other sources of structured data, the Parties shall meet and confer regarding the appropriate form of production on a case-by- case basis.

e. Other Responsive ESI. The Parties shall reasonably meet and confer concerning the production format for other responsive ESI filetypes.

Plaintiffs’ Proposed Section B.2:
2. Use of Search Filtering Technology

a. The Parties Shall Meet and Confer Before Applying Search/Filtering Technologies. Pursuant to Federal Rule 26(f) and Local Rule 26.1(d), the Parties shall confer on the application, if any, of search or other filtering technologies, including reasonable search terms, file types, date ranges, validation processes, predictive coding, Technology Assisted Review (“TAR”), or other appropriate advanced technology. To the extent the parties are unable to reach agreement on the processes to be used, the Parties shall raise such issues for resolution by the Court within two weeks of the entry of this order. If the Producing Party believes revisions to agreed-upon search-term or advanced-technology procedures in order to make them more accurate and cost-effective are necessary, the Producing Party will so notify the Requesting Party and the Parties shall meet and confer regarding the proposed revisions prior to implementation.

b. Known Responsive Material Shall Be Produced. ESI that is known to the Producing Party to be non-privileged and responsive to a discovery request shall be produced without regard to whether it was responsive to a search term, of high “relevance” by a TAR text classification algorithm, or otherwise flagged as potentially responsive by another search
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technique, unless Counsel specifically identifies the documents as being withheld pursuant to a specific objection.

c. Review of Discrete Document Collections. Those portions of a Producing Party’s documents that represent discrete document collections, such as relevant folders of ESI segregated by the Producing Party or the Producing Party’s employees before or after the commencement of this litigation, that are relevant to the claims or defenses in this proceeding, shall be reviewed for responsiveness (subject to appropriate claims of privilege) without culling, and without regard to whether a given document in the collection is responsive to any search or filtering strategy (e.g., search terms, TAR classification, or other search or filtering techniques).

Defendants’ Proposed Section B.2:
2. Use of Search Filtering Technology

a. To contain costs in the identification of relevant ESI for review and production, the Parties will meet and confer to discuss the processes that may be used to identify responsive documents and information in the litigation, such as reasonable search terms, file types, date ranges, and appropriate custodial and non-custodial sources. The Parties agree that they may also use other appropriate advanced technology to aid in the identification of responsive documents and information in the litigation. During such discussions, the Producing Party shall retain the sole right and responsibility to manage and control searches of its data files. To the extent the parties seek to reach agreement on the processes to be used and are unable to do so, either party may raise such issues with the Court. If the Producing Party believes revisions to agreed-upon search-term or advanced-technology procedures in order to make them more accurate and cost- effective are necessary, the Producing Party will so notify the Requesting Party and the Parties shall meet and confer regarding the proposed revisions. Notwithstanding any of the above, the Parties agree they will not withhold consent to the use of any appropriate processes and/or advanced technology, or impose any burdensome disclosure or reporting requirements associated with those processes and/or advanced technologies that would reasonably mitigate the burden of production on a Producing Party. Whatever processes and/or advanced technologies are used, the Producing Party retains the responsibility of complying with the discovery obligations of Rule 34 of the Federal Rules of Civil Procedure.

b. The fact that any electronic file has been identified in agreed-upon searches shall not prevent any Party from withholding such file from production on the grounds that the file is not responsive.

c. Nothing in this section shall limit a Party’s right reasonably to seek agreement from the other Parties or the Court to modify previously agreed-upon search terms or procedures for advanced search and retrieval technologies.

d. If documents that are collected were segregated by product name in the ordinary course of business within departmental files or databases, the Producing Party shall consider whether the application of search terms to this data is appropriate, including but not limited to whether such documents should be reviewed for responsiveness without regard to whether they
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are responsive to search terms, identified as relevant by a TAR classification algorithm, or otherwise flagged as potentially responsive by another search technique.

Plaintiffs’ Proposed Section B.3:
3. Email Threading
Due to the importance of the metadata in prior or lesser-included emails contained in whole or in part in a most-inclusive email, and in order to facilitate reasonable evidentiary use of emails, production of a most inclusive email thread does not relieve the Producing Party of its obligation to produce responsive prior or lesser-included emails. No document shall be withheld from production on the basis that it is included in a produced more-inclusive email. The Producing Party may, at its discretion, elect to review only the most inclusive email thread in determining the responsiveness of the prior or lesser-included emails or for any other internal purpose.

Defendants’ Proposed Section B.3:
3. Email Threading

Email threads are email communications that contain prior or lesser-included email communications that also may exist separately in the Party’s electronic files. A most inclusive email thread is one that contains all of the prior or lesser-included emails, including attachments, for that branch of the email thread. When the Producing Party produces a most inclusive email thread, the Producing Party may remove from production the wholly-included, prior-in-time, or lesser-included emails. Following production of most inclusive email threads, the Parties shall meet and confer if the Receiving Party may makes reasonable requests for the production of individual prior-in-time or lesser-included emails or the metadata associated therewith, either by reference to a specific email or by reference to a category of emails (e.g., by custodian, sender, recipient, date, subject, or combinations thereof) within specifically identified most inclusive email threads. The Producing Party shall respond reasonably to such requests.

Joint Proposal:
4. De-Duplication

“Duplicate ESI” means files that are exact duplicates based on the files’ MD5 or SHA-1 hash values. Hash values of emails will be calculated on the concatenated values of at least the following fields: From, To, CC, BCC, Subject, Date Sent, Time Sent, Attachment Names, Body, and the hash values of all attachments. The Producing Party need produce only a single copy of responsive Duplicate ESI. A Producing Party shall take reasonable steps to de-duplicate ESI globally (i.e., both within a particular custodian's files and across all custodians). Entire document families may constitute Duplicate ESI. De-duplication shall not break apart families, nor shall a standalone copy of a file be withheld as a duplicate of an email attachment. When the same Duplicate ESI exists in the files of multiple custodians (including custodians identified in earlier productions), those persons shall be listed in the All Custodians field identified in
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Paragraph A.14(d) of Attachment A and the locations from which those document were collected shall be listed in the All_Orig_Filepaths field in Paragraph A.14(d) of Attachment A. The Parties expressly agree that a document produced from one custodian’s file but not produced from another custodian’s file as a result of deduplication will nonetheless be deemed as if produced from that other custodian’s file for purposes of the above-entitled Multi-District Litigation.

C. DOCUMENTS THAT EXIST ONLY IN HARDCOPY (PAPER) FORM
The Producing Party shall produce documents that exist in the normal course of business only in hardcopy form in scanned electronic format, redacted as necessary, in accordance with the procedures set out in Attachment A. The scanning of original hardcopy documents does not otherwise require that the scanned images be treated as ESI. Hardcopy documents shall be scanned so as to maintain the organization and sequence of such documents as maintained by Defendants’ in the ordinary course of business.
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ATTACHMENT A

Plaintiffs’ Proposed Section A.1:
A.1 Image Files. Files produced in *.tif format will be single page color *.tif images of at least 300 DPI, Group IV compression. To the extent possible, original orientation will be maintained (i.e., portrait-to-portrait and landscape-to-landscape). Page size shall be 8.5 x 11 inches unless, in the reasonable judgment of the producing party, a particular item requires a different page size. Each *. tif image will be assigned a unique name matching the production number of the corresponding page. Such files will be grouped in folders of no more than 1,000 *.tif files each unless necessary to prevent a file from splitting across folders. Files will not be split across folders and separate folders will not be created for each file. Production (“Bates”) numbers shall be endorsed on the lower right corner of all images. This number shall be a unique, consistently formatted identifier that will:

a) be consistent across the production;
b) contain no special characters; and
c) be numerically sequential within a given file.

Production numbers should be a combination of an alpha prefix along with an 8 digit number (e.g. ABC00000001). The number of digits in the numeric portion of the production number format should not change in subsequent productions. Confidentiality designations, if any, will be endorsed on the lower left corner of all images and the Producing Party will make reasonable efforts to avoid obscuring any part of the original file with the production number.

Defendants’ Proposed Section A.1:
A.1 Image Files. Files produced in *.tif format will be single page black and white *.tif images of at least 300 DPI, Group IV compression. To the extent possible, original orientation will be maintained (i.e., portrait-to-portrait and landscape-to-landscape). Page size shall be 8.5 x 11 inches unless, in the reasonable judgment of the producing party, a particular item requires a different page size. Each *. tif image will be assigned a unique name matching the production number of the corresponding page. Such files will be grouped in folders of no more than 1,000 *.tif files each unless necessary to prevent a file from splitting across folders. Files will not be split across folders and separate folders will not be created for each file. Production (“Bates”) numbers shall be endorsed on the lower right corner of all images. This number shall be a unique, consistently formatted identifier that will:

a) be consistent across the production;
b) contain no special characters; and
c) be numerically sequential within a given file.
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Production numbers should be a combination of an alpha prefix along with an 8 digit number (e.g. ABC00000001). The number of digits in the numeric portion of the production number format should not change in subsequent productions. Confidentiality designations, if any, will be endorsed on the lower left corner of all images and the Producing Party will make reasonable efforts to avoid obscuring any part of the original file with the production number.

Plaintiffs’ Proposed Section A.2:
A.2.	File Text. Except where ESI other than an Excel file contains text that has been redacted under assertion of privilege or other protection from disclosure, full extracted text will be provided in the format of a single *.txt file for each file (i.e., not one *.txt file per *.tif image). The text of each ESI item shall be extracted directly from the ESI native file. To the extent that is not technically possible (e.g., the underlying native file is an image file), the text for each ESI item shall be generated by applying optical character recognition (OCR) technology to the native file. The parties will endeavor to generate accurate OCR and will utilize quality OCR processes and technology. The parties acknowledge, however, that due to poor quality of the originals, not all documents lend themselves to the generation of accurate OCR.

Where a document contains text that has been redacted under assertion of privilege or other protection from disclosure, the redacted *.tif image may be OCR’d and file-level OCR text provided in lieu of extracted text. Searchable text will be produced as file-level multi-page UTF-8 text files with the text file named to match the beginning production number of the file. The full path of the text file must be provided in the *.dat data load file. The text file shall include interlineated image keys/production numbers sufficient to show, for all TIFF-image pages, the Bates-numbered page of the associated text.

Defendants’ Proposed Section A.2:
A.2. File Text. Except where ESI contains text that has been redacted under assertion of privilege or other protection from disclosure, full extracted text will be provided in the format of a single *.txt file for each file (i.e., not one *.txt file per *.tif image). The text of each ESI item shall be extracted directly from the ESI native file. To the extent that is not technically possible (e.g., the underlying native file is an image file), the text for each ESI item shall be generated by applying optical character recognition (OCR) technology to the native file. The parties will endeavor to generate accurate OCR and will utilize quality OCR processes and technology. The parties acknowledge, however, that due to poor quality of the originals, not all documents lend themselves to the generation of accurate OCR.

Where a document contains text that has been redacted under assertion of privilege or other protection from disclosure, the redacted *.tif image may be OCR’d and file-level OCR text provided in lieu of extracted text. Searchable text will be produced as file-level multi-page UTF-8 text files with the text file named to match the beginning production number of the file. The full path of the text file must be provided in the *.dat data load
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file. The text file shall include interlineated image keys/production numbers sufficient to show, for all TIFF-image pages, the Bates-numbered page of the associated text.

Joint Proposal:
A.3. Word Processing Files. Redacted word processing files, including without limitation Microsoft Word files (*.doc and *.docx), will be produced in TIFF-Plus format as set forth above with any tracked changes, comments, and hidden text which can be displayed if viewed in Word visible in the TIFF images.
A.4. Presentation Files. To the extent that presentation files, including without limitation Microsoft PowerPoint files (*.ppt and *.pptx), require redactions, such redactions shall be made in the TIFF-Plus Format and such *.tif images will display comments, hidden slides, speakers’ notes, and any other similar data

Plaintiffs’ Proposed Section A.5:
A.5. Spreadsheet or Worksheet Files. To the extent that spreadsheet files, other than Microsoft Excel files (*.xls or *.xlsx) require redactions, such redactions shall be made in the TIFF- Plus Format or natively at the Producing Party’s discretion. Redacted Microsoft Excel files shall be redacted and produced in native format. Notwithstanding the foregoing, the Receiving Party may reasonably request production of specifically identified redacted spreadsheets in a format different than what was produced by the Producing Party, which the Producing Party shall reasonably grant.

Defendants’ Proposed Section A.5:
A.5. Spreadsheet or Worksheet Files. To the extent that spreadsheet files, including without limitation Microsoft Excel files (*.xls or *.xlsx) require redactions, such redactions shall be made in the TIFF-Plus Format or natively at the Producing Party’s discretion. Notwithstanding the foregoing, the Receiving Party may reasonably request production of specifically identified redacted spreadsheets in a format different than what was produced by the Producing Party, which the Producing Party shall reasonably grant.

Joint Proposal:
A.6. Parent-Child Relationships. Parent-child relationships (e.g., the associations between emails and their attachments, or a spreadsheet embedded within a word processing document) will be preserved to the extent possible. Email and other ESI attachments will be produced as independent files immediately following the parent email or ESI record. Non-relevant attachments may be excluded from the production. All non-relevant attachments excluded from production shall be produced as a Bates-numbered placeholder. Parent-child relationships will be identified in the data load file pursuant to Paragraph A.14 below.
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A.7. Replacement Documents: Any documents that are replaced in later productions shall be clearly designated as such, by appending an “R” to the production number. When a party produces a replacement production indicated by “R,” the Receiving Party shall direct its vendor to replace the original images in the review platform and will advise the Producing Party once the images have been replaced.

A.8. Dynamic Fields. Documents containing dynamic fields such as file names, dates, and times will be produced showing the field type (e.g., “[FILENAME]” or “[AUTODATE]”), rather than the values for such fields existing at the time the file is processed.
A.9. Embedded Objects. Some Microsoft Office and .RTF files may contain embedded objects. Such objects typically are the following file types: Microsoft Excel, Word, PowerPoint, Project, Outlook, and Access; and PDF. Subject to claims of privilege and immunity, as applicable, objects with those identified file types shall be extracted as separate files and shall be produced as attachments to the file in which they were embedded. If embedded objects are privileged or require redaction, the parent document shall be produced in TIFF format with document-level OCR text. If embedded objects are merely non-substantive graphic files such as corporate logos, such embedded objects need not be produced as separate Documents to the extent that their content is visible in the parent document.

A.10. Compressed Files. Compressed file types (i.e., .CAB, .GZ, .TAR, .Z, .ZIP) shall be decompressed in a reiterative manner to ensure that a zip within a zip is decompressed into the lowest possible compression resulting in individual files.

A.11. Encrypted Files. The Producing Party will take reasonable steps, prior to production, to unencrypt any discoverable electronically stored information that exists in encrypted format (e.g., because password-protected) and that can be reasonably unencrypted. Parties shall reasonably meet and confer concerning encrypted or other files that may contain responsive information and which present processing difficulties.

A.12. Scanned Hardcopy Documents

a) Hardcopy documents shall be scanned in the image file format specified in A.1 herein.

b) In scanning hardcopy documents, hard copy documents should be logically unitized. Multiple distinct documents should not be merged into a single record, and single documents should not be split into multiple records.

c) For scanned images of hard copy documents, OCR should be performed on a document level and provided in document-level *.txt files named to match the production number of the first page of the document to which the OCR text corresponds. OCR text should not be delivered in the data load file or any other delimited text file.
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d) In the case of an organized compilation of separate hardcopy documents—for example, a binder containing several separate documents behind numbered tabs— the document behind each tab should be scanned separately, but the relationship among the documents in the binder should be reflected in proper coding of the family fields set out below.

e) In the case of hardcopy documents maintained within enclosing folders or other containers, the enclosing folder shall be treated as integral to the document, and any tabs or other writing on such enclosures, dividers, or tabs shall be scanned separately, but the relationship among such enclosing folders, dividers, or tabs should be reflected in proper coding of the family fields set out below.

A.13. Production Numbering. In following the requirements of Paragraph A.1, the Producing Party shall take reasonable steps to ensure that attachments to documents or electronic files are assigned production numbers that directly follow the production numbers on the documents or files to which they were attached. If a production number or set of production numbers is skipped, the skipped number or set of numbers will be noted. In addition, wherever possible, each *.tif image will have its assigned production number electronically “burned” onto the image.

A.14. Data and Image Load Files.

a) Load Files Required. Unless otherwise agreed, each production will include a data load file in Concordance (*.dat) format and an image load file in Opticon (*.opt) format

b) Load File Formats.

i. Load file names should contain the volume name of the production media. Additional descriptive information may be provided after the volume name. For example, both ABC001.dat or ABC001_metadata.dat would be acceptable.

ii. Unless other delimiters are specified, any fielded data provided in a load file should use Concordance default delimiters. Semicolon (;) should be used as multi-entry separator. Carriage-return should be used to indicate the start of the next record.

iii. Any delimited text file containing fielded data should contain in the first line a list of the fields provided in the order in which they are organized in the file.

iv. Load files should not span across media (i.e., a separate volume should be created for each piece of media delivered).

v. There should be one row in the load file for every TIFF image in the production.
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vi. Every image in the delivery volume should be cross-referenced in the image load file.

c) OCR/Extracted Text Files. OCR or Extracted Text files shall be provided in a separate directory containing document-level text files.
d) Fields to be Included in Data Load File. For all documents or electronic files produced, the following metadata fields for each document or electronic file, if available at the time of collection and processing and unless such metadata fields are independently protected from disclosure by attorney-client privilege or work- product immunity, will be provided in the data load file pursuant to subparagraph (a), above. For purposes of the chart below, the term “Scanned Docs” refers to documents that are in hard copy form at the time of collection and have been scanned into *.tif images. The term “Email and E-Docs” refers to files that are in electronic form at the time of their collection.


	FIELD NAME
	SAMPLE DATA
	SCANNED DOCS
	EMAIL AND
E-DOCS
	COMMENTS

	PRODBEG
	ABC00000001
	Yes
	Yes
	Beginning production number

	PRODEND
	ABC00000008
	Yes
	Yes
	Ending production number

	PRODBEGATT
	ABC00000009
	Yes
	Yes
	Beginning production number
of parent in a family

	PRODENDATT
	ABC00001005
	Yes
	Yes
	Ending production number of
last page of the last attachment in a family

	ATTACH_COUNT
	3
	Yes
	Yes
	The number of attachments associated with the parent document in the document
family.

	ATTACHMENT_NAM ES
	Team meeting mins.doc; Agenda.doc
	N/A
	Yes
	The file names of any documents attached to an email or embedded in another electronic document.

	CUSTODIAN
	Smith, John
	Yes
	Yes
	Custodian that possessed the document or electronic file

	ALL_CUSTODIANS
	Smith, Jane; Jones, James; Smith, John
	Yes
	Yes
	For documents that have been de- duplicated, these are all custodians whose had possession of the file that
has been de-duplicated

	NATIVEPATH
	Natives\0001\ ABC 00000001.xls
	N/A
	Yes
	Path and file name for native file on production media

	FILEDESC
	Microsoft Office
2007 Document
	N/A
	Yes
	Description of the type file for the
produced record.

	ORIG_FILEPATH
	\My Documents\Docu
ment1.doc
	N/A
	Yes
	Original source filepath for the document produced.

	ALL_ORIG_FILEPAT
HS
	H:\development\D
ocument1.doc; \My
	N/A
	Yes
	For documents that have been de-
duplicated, these are all of the
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	FILENAME
	Document1.doc
	N/A
	Yes
	Name of original electronic file as
collected.

	DOCEXT
	DOC
	N/A
	Yes
	File extension for email or e-
doc

	FILESIZE
	139,000
	N/A
	Yes
	The size (in bytes) of the original file.

	PAGES
	2
	Yes
	Yes
	Number of pages in the produced document or
electronic file.

	AUTHOR
	John Smith
	N/A
	Yes
	Author information as derived from the properties of the
document.

	DATECREATED
	10/09/2005
	N/A
	Yes
	Date that non-email file was
created as extracted from file system metadata

	TIMECREATED
	10:33 am
	N/A
	Yes
	Time that non-email file was created as extracted from file
system metadata

	DATELASTMOD
	10/09/2005
	N/A
	Yes
	Date that non-email file was last modified as extracted from file
system metadata

	TIMELASTMOD
	10:33 am
	N/A
	Yes
	Time that non-email file was last modified as extracted from file
system metadata

	HASHIDDENTEXT
	YES
	N/A
	Yes
	For documents, to indicate those documents with hidden text,
hidden rows, hidden columns,

	HASREVISIONS
	YES
	N/A
	Yes
	For documents with tracked
changes, to indicate the presence of revisions

	HASCOMMENTS
	YES
	N/A
	Yes
	For documents with tracked changes, to indicate the presence
of integral reviewer comments

	SUBJECT
	Changes to Access Database
	N/A
	Yes
	“Subject” field extracted from email message or metadata
properties of the document

	FROM
	John Beech
	N/A
	Yes
	“From” field extracted from
email message

	TO
	Janice Birch
	N/A
	Yes
	“To” field extracted from email
message

	CC
	Frank Maple
	N/A
	Yes
	“cc” or “carbon copy” field
extracted from email message

	BCC
	John Oakwood
	N/A
	Yes
	“bcc” or “blind carbon copy” field extracted from email message

	AGENT_ID
	Jane Smith
	N/A
	Yes
	With respect to email, if the email
was created by someone on behalf

	DATESENT
	10/10/2005
	N/A
	Yes
	Sent date of email message
(mm/dd/yyyy format)

	TIMESENT
	10:33 am
	N/A
	Yes
	Sent time of email message,
time zone set to GMT

	DATERCVD
	10/10/2005
	N/A
	Yes
	Received date of email message
(mm/dd/yyyy format)

	TIMERCVD
	10:33 am
	N/A
	Yes
	Received time of email message,
time zone set to GMT

	IMPORTANCE
	High
	N/A
	Yes
	The importance or priority
ascribed by the sender to the email.

	MSGID
	23542
	N/A
	Yes
	The unique email message
identifier

	CONFIDENTIALITY
	CONFIDENTIAL
	Yes
	Yes
	Text of confidentiality designation,
if any
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	TEXTPATH
	Text\001\001\
ABC00000001.txt
	Yes
	Yes
	Path to *.txt file containing
extracted or OCR text

	MD5 HASH
	30999747f4e6d7b
ef786e614ff2cf4b 0
	N/A
	Yes
	MD5 Hash for electronic document

	REPLACEMENT
	REPLACEMENT
	Yes
	Yes
	“Replacement” indicates the image is a replacement for a
previously produced image; otherwise blank.

	PRODVOL
	VOL001
	Yes
	Yes
	Name of the Production
Volume

	REDACTION
	REDACTED
	Yes
	Yes
	User-generated field indicating whether a document was
redacted.

	REDACTION REASON
	Privilege
	Yes
	Yes
	Identifies the reason for redaction


A.15. Files Produced in Native Format. Any electronic file produced in native file format shall be given a file name consisting of a unique production number. For each native file produced, the production will include a *.tif image slipsheet indicating the production number of the native file and the confidentiality designation, and stating the following (or similar): “File Provided Natively.” To the extent that it is available, the original file text shall be provided in a file-level multi-page UTF-8 text file with a text path provided in the *.dat file; otherwise the text contained on the slipsheet shall be provided in the *.txt file with the text path provided in the *.dat file.

A.16. Production Media. Unless otherwise agreed, documents and ESI will be produced on optical media (CD/DVD), external hard drive, secure FTP site, or similar electronic format. Such media should have an alphanumeric volume name; if a hard drive contains multiple volumes, each volume should be contained in an appropriately named folder at the root of the drive. Volumes should be numbered consecutively (ABC001, ABC002, etc.). Deliverable media should be labeled with the name of this action, the identity of the Producing Party, and the following information: Volume name, production range(s), and date of delivery. A cover letter shall be included with each production and shall include information sufficient to identify all accompanying media.

A.17. Encryption of Production Media. To maximize the security of information in transit, any media on which documents or electronic files are produced may be encrypted by the Producing Party. In such cases, the Producing Party shall transmit the encryption key or password to the Requesting Party, under separate cover, contemporaneously with sending the encrypted media.
Case 2:19-md-02921-BRM-LDW
Document 127-2
PageID: 2619
Filed 06/05/20
Page 17 of 17


8





Exhibit C
Case 2:19-md-02921-BRM-LDW
Document 127-3
2620
Filed 06/05/20
Page 1 of 4 PageID:




	Issue
	Plaintiff Proposal
	Defense Proposal
	Comment

	Format of General Discovery Productions
§ B.1
	· The Parties should produce general liability documents (including PDFs, emails, word processing documents, presentations, spreadsheets, and audio and video files) in native format.
· Where native format is impractical (such as in the context of redacted documents), Defendants may produce TIFF+ images.
	· The Parties need only produce spreadsheet files, presentation files, databases, and audio and video files in native format.
· The Parties may produce any document containing redactions in TIFF+ format.
· Instead of producing native format documents, the Parties may instead produce black-and- white TIFF images with metadata load files in the cases of PDFs, emails, and word
processing documents.
	· Native format documents contain information that can be lost in conversion to TIFF+ filetypes.
· Native format documents contain information that can be lost when converted from color to black-and- white.
· Documents originate in native format, and therefore there is no additional burden associated with production in that format.
· See Letter § A.

	Format of Case- Specific Productions
§§ B.1 & Introduction
	· The Parties’ case-specific productions should be the subject of a later Fact Sheet Order.
	· Individual Plaintiffs must process case-specific documents into new formats prior to production.
· Individual Plaintiffs must prepare metadata load files for case-specific productions.
	· The formatting and processing Defendants seek to impose on individual Plaintiffs would require expensive retention of litigation vendor services, which is a disproportionate (and unnecessary) burden for an individual.
· See Letter § B.
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	Issue
	Plaintiff Proposal
	Defense Proposal
	Comment

	Filtering Technologies & Linear Review
§ B.2
	· The Parties should confer before the use of search terms, TAR, or other filtering technologies that exclude potentially relevant documents from attorney review.
· Defendants should produce known responsive ESI, and should linearly review potentially relevant document collections segregated by Defendants or their employees.
	· Defendants may unilaterally apply any filtering technology to any subset of ESI.
· Defendants may apply such filtering technologies to known responsive ESI.
· Defendants may apply such filtering technologies to segregated collections of potentially relevant ESI.
· Defendants need not notify Plaintiffs or the Court of any filtering technologies employed.
	· Civil discovery is designed as a cooperative process, as reflected in FRCP 26(f) and Local Rule 26.1. Plaintiffs are entitled to information regarding Defendants’ processes for identifying relevant and responsive documents.
· Defendants should not be entitled to apply filtering technologies to collections of likely relevant documents, or of known relevant documents.
· See Letter § C.

	Email Thread Suppression
§ B.3
	· Defendants should produce all responsive emails.
	· Defendants may withhold production of any responsive email, to the extent it is a “prior or lesser-included” email within a different produced email thread.
	· Withholding individual emails interferes with Plaintiffs’ ability to determine which individuals sent or received which documents, and when.
· Defendants’ proposal that Plaintiffs ask for production of earlier in time emails would require Plaintiffs to reveal work product.
· See Letter § D.
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	Issue
	Plaintiff Proposal
	Defense Proposal
	Comment

	Previously Produced Documents
§ A.8
	· Documents should be produced in the format described in the final Order as entered by the Court, unless produced prior to the consolidation of this MDL.
	· Documents may be produced in formats other than those described in the final Order as entered by the Court, to the extent those documents have been processed for potential production in any other litigation, without a clear date restriction.
	· 	Defendants have not disclosed to Plaintiffs the alternate production formats this provision refers to, or what volume of their responsive ESI this provision would cover.
· Plaintiffs are unable to consent to the application of an undisclosed set of specifications to an undisclosed portion of Defendants’ production.
· See Letter § E.


Case 2:19-md-02921-BRM-LDW
Document 127-3
Filed 06/05/20
Page 4 of 4 PageID:
2623
In Re: Allergan Biocell Textured Breast Implant Products Liability Litigation
Case No. 2:19-md-2921 (BRM)(JAD) MDL No. 2921
June 5, 2020 – ESI Protocol Proposals Comparison







Exhibit D
Case 2:19-md-02921-BRM-LDW
Document 127-4
2624
Filed 06/05/20
Page 1 of 21 PageID:



UNITED STATES DISTRICT COURT DISTRICT OF NEW JERSEY


Case No. 2:19-md-02921 (BRM)(JAD) MDL NO. 2921IN RE: ALLERGAN BIOCELL TEXTURED BREAST IMPLANT PRODUCTS LIABILITY
LITIGATION




THIS DOCUMENT RELATES TO: ALL CASES

DECLARATION OF DOUG FORREST


DOUGLAS E. FORREST, of full age, hereby declares under penalty of perjury as follows:

1. I am the Vice President, eDiscovery Analytics & Strategy, at International Ligation

Services (“ILS”), in Irvine, California. I have been retained as a consultant for Plaintiffs in this action. I am fully familiar with the facts contained herein based upon my personal knowledge.
2. I provide this Declaration in support of Plaintiffs’ proposed version of the Parties’ ESI Order, which I have been informed will be submitted contemporaneously with this declaration.
I. QUALIFICATIONS

3. I am a graduate of Stanford Law School, where I was a Note Editor of the Law Review. I was admitted to the bar in 1977, and, after practicing law at Breed, Abbott & Morgan and Cravath, Swaine & Moore, where I worked extensively on discovery matters, I developed significant expertise in computer technology design and implementation, both generally and with respect to litigation support and e-discovery.
4. As an attorney at Cravath, I relied on Aquarius, the first large-scale implementation of computerized litigation support, which was implemented on the IBM antitrust cases.
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5. As Director of Litigation Services at Legal Information Technology, Inc., I was instrumental in introducing imaging, coding and search technology for discovery to law firms, and pioneered in integrating imaging with legacy search systems such as BRS.
6. As a systems architect, application designer and programmer, I created case management, litigation support and document repository systems (including WIDE, and LIT CaseWorks for Lotus Notes), SaaS (Software as a Service) knowledge management applications (including LexisNexis Total Alerts and LexisNexis Clipper), and e- Discovery and production operation systems. As the Chief Technology Officer of Ozmosys, I designed Knowledge Management (KM) based systems, including Alerts Manager, Clipper, and Open Alerts.
7. At ILS, I direct discovery analytics and strategy and have directly participated in the analysis and use of search terms, as well as in advising with respect to the use of TAR classification and ranking technology, and in applying other advanced analytic techniques to discovery materials, and in advising in the drafting of ESI, search term and predictive coding protocols.
8. I have advised, consulted or acted as a declarant or affiant with respect to ESI in many cases, including:
a. In re: Ethiopian Airlines Flight ET 302, Lead Case: 1:19-cv-02170 (N.D. Il.) (Boeing 737 Max Crashes);
b. In Re: 3M Combat Arms Earplug Product Liability Litigation, MDL No. 2885 (N.D. Fl);
c. In Re: Volkswagen “Clean Diesel” Marketing, Sales Practices and Products Liability Litigation, MDL No. 2672 (N.D. Cal.);
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d. In Re: Intel Corp, CPU Marketing, Sales Practices and Products Liability Litigation, MDL No. 2828 (D. Or.);
e. In Re: Chrysler-Dodge-Jeep EcoDiesel Marketing, Sales Practices and Products Liability Litigation, MDL No. 2777(N.D. Cal.);
f. Lafferty v. Alex Jones (Conn. Super. Ct.) (Sandy Hook parents);

g. Soto v. Bushmaster Firearms International (Conn. Super. Ct.) (Sandy Hook parents);
h. Small v. UMC, Case No. 2:13-cv-0298-APG-PAL (D. Nev.) (widely commented on spoliation case, see, e.g., https://e-discoveryteam.com/2018/09/16/the-
importance-of-witness-interviews-what-happens-in-vegas-shouldnt-stay-in-

vegas/);

i. In Re: Takata Airbags Product Liability Litigation, MDL No. 2599 (S.D. Fla.) (Exploding airbags);
j. In Re: Testosterone Replacement Therapy Products Liability Litigation, MDL No. 2545 (N.D. Ill.);
k. In Re JCCP 4771, Zoloft Birth Defect Cases, (Cal. Super.Ct.);
l. DaSilva Moore vs. Publicis Groupe & MSL Group, No. 11 Civ. 1279 (ALC)(AJP) (S.D.N.Y.) (Seminal TAR case);
m. In re Actos (Pioglitazone) Products Liability Litigation, MDL No. 6:11-md-2299 (W.D. La.) (initial award of $9 billion for spoliation); and
n. In Re Xarelto (Rivaroxaban) Products Liability Litigation, MDL No. 2592 (E.D. La.).
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9. I have served as a speaker or panelist on many CLE webinars including West

LegalEdCenter’s Top ESI Mistakes Made in Mass Tort Disputes (September 14, 2017), Lessons Learned from Recent eDiscovery Disasters (February 26, 2018) , and The State of E-Discovery in 2018: Analysis & Review (September 27, 2018), and HarrisMartin’s MDL Conferences on The Mass Tort Litigation Landscape – A Critical Analysis Agenda (September 26, 2018), Current Mass Torts from E-Discovery Through Exit Strategies – Navigating “Game-Changing” Dynamics (November 26, 2018), and An Analysis of
Today’s Mass Tort Landscape Agenda (March 27, 2019).

10.  I am a member of the Sedona Conference Working Group 1: Electronic Document Retention and Production, and a member of EDRM, formerly at the Duke Law School’s Bolch Judicial Institute.
II. DISCUSSION

Native Production of Word and PDF Documents Is Essential

11. Native files are original evidence. Native file production is essential for both substantive and operational reasons. Substantive because probative, and even determinative, aspects of documents are either not visible and/or not usable when a native file, which can be viewed in many different ways, is degraded into a TIFF+ production, viz., black and white TIFF image files and a plain text file. Operational because, as compared to TIFF+ productions, native files can be reviewed more efficiently, and can be utilized with more impact in depositions and in court.
12. In fact, and in effect, having to work with TIFF-images instead of native Word and PDF files would impose a productivity tax on Plaintiffs in the additional time and effort imposed each and every time a TIFF’ed document is reviewed, a simple act that will occur countless
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times during the course of this matter. And, as burdensome, expensive and avoidable that this productivity tax would be, its effects would be even more crushing when review and preparation time is at a minimum, such as if there are pre-deposition document dumps or other tight deadlines.
13. The most obvious loss of information when color Word and PDF are degraded into black and white TIFFS is color. In Word and PDF documents, as in other media, color is used, inter alia, for impact, to direct the reader’s eye, to impart emphasis, and to make a document more readily, i.e., quickly, comprehensible.
14. But in Word documents with tracked changes, color also serves a much more critical function: to make it as easy and quick as possible to understand the state of a document at a given point in its evolution despite tangles of overlapping edits, deletions, additions, and transpositions made by multiple editors over time. Color differentiates between sets of changes made by particular reviewers, providing an overview of the substantive history of the changes in a document at a glance.
15. But, while color is necessary to reveal the history of an edited document in a readily comprehensible manner, it is far from sufficient, especially given just how difficult it can be to understand exactly who made what changes in a Word document, and the time and sequence of those changes. Word remedies that by providing an entire suite of review tools for reviewers.
16. These tools enable viewers such as Plaintiffs’ attorneys, reviewers and analysts to understand even the most densely and extensively edited documents quickly, to focus on key changes, and to trace the edits of each individual author and editor. There are two types of these tools. The first type are options for selecting and displaying particular
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markup in different useful ways. The second type are tools for navigating markup, going from revision to revision sequentially.
17. Word’s first level of markup review tools provides four basic views of a document:

a. “Original.” Every history has a beginning, and this is it for Word documents: the original document, as is, with no edits or even mere indications of edits. This is a critical view for Plaintiffs’ attorneys, reviewers and analysts in understanding the history of a document.
b. “Simple Markup.” This hides the actual change history, but indicates the presence of changes with a vertical red line in the left margin. Plaintiffs’ attorneys, reviewers and analysts can use it to get a quick overview of a document and a tip-off as to if and where changes occurred.
c. “No Markup.” Like Simple Markup, No Markup hides the actual changes, but without the red lines. This view, showing the final result of all the intervening changes in the simplest and most readily comprehendible way, is ideal for use as an exhibit and for examination of virtually anyone with a connection to a document, from those who merely viewed or received it to those intimately involved in its creation and evolution. Plaintiffs’ attorneys, reviewers and analysts can use this view extensively.
d. “All Markup.” All Markup shows all edits with different colors of text and lines.

All Markup is the Holy Grail, the true X-ray or MRI of a document revealing every layer in color and in context. The different colors make it relatively easy for reviewers like Plaintiffs’ attorneys, reviewers and analysts to distinguish sets of edits. However, because of its completeness, showing All Markup can make
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understanding the state and history of a document more difficult, not less, especially when there have been multiple and overlapping edits to a section. Word remedies this by providing a second level of options for showing changes in different ways in its “Show Markup” menu and its separate Reviewing Pane.
18. Word’s second level Show Markup menu options include:

a. “Comments.” Checked to display, unchecked to not display. Comments can be distracting, i.e., waste precious and expensive time, depending on the context and content of the comment, and why it is being reviewed by Plaintiffs’ attorneys, reviewers and analysts. When documents are being viewed in full screen width (page width) for maximum legibility, displaying comments reduces the width by the width of a comment box.
b.  ​“Formatting.” Checked to display, unchecked to not display. Turning off the display of formatting options is often addition by subtraction; the actual format is still shown, but the history of format changes is usually non-substantive, and not displaying formatting changes unclutters the display and speeds review.
c. “Insertions and Deletions.” Checked to display, unchecked to not display. This is a critical capability, enabling Plaintiffs’ attorneys, reviewers and analysts to navigate and isolate any and all editss of a document. Word provides three distinct ways to display these revisions via its Balloons and Specific People sub-menus. The Balloons menu looks like this in a recent version of Word:
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d. “Show All Revisions Inline” displays changes via strike-throughs and using different text colors with comments hidden. However, this option hides substantive and critical information, i.e., the name of person who made the revision and the date and time that the revision was made. In order to see that information in this mode, a reviewer has to hover the mouse cursor over the change, an impossibility with a TIFF image..
e. “Show Revisions in Balloons” augments “Show All Revisions” by also showing all revisions in individual boxes, one for each change, in the right margin. Each revision box has a line to the spot in the text where the revision was made, and includes the name of the person who made the change and the date and time that the revision was made. However, even with color, this can make for a very cluttered view when there are multiple edits on a page and, especially when there have been multiple deletions in the same area or on the same line, which may make it virtually impossible, in this view, to see how the text appeared before any particular deletion.
f. “Show Only Comments and Formatting in Balloons” is the same as “Show All Revisions Inline” augmented by showing comments and formatting in individual boxes in the left margin.
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g. The “Specific People” sub-menu provides a handy checkbox list of everyone who revised a document, and looks like this:


















It enables reviewers to show only those revisions made by selected individual editors. It can be especially useful in deposition and witness preparation, by isolating only those revisions made by a specific deponent or witness.
h. Word also provides a “Reviewing Pane” which serves several functions; it is invoked by a dropdown menu, which looks like this in a recent version of Word:









i. The Reviewing Pane provides a scrollable list of the revisions made in a document, including the name of the reviser and the date and time of the revision. The revisions
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listed are synchronized to the current markup selections, e.g., if formatting is not checked, formatting changes will not appear in the Reviewing Pane.
j. The Reviewing Pane is a powerful tool in understanding the role of a custodian and in deposition and witness preparation. Selecting a custodian, deponent or witness via the Specific People checkbox enables a reviewer to see all of that person’s participation sequentially in one place. This key capability is made even more powerful because each entry in the Reviewing Pane is a hot link which a reviewer can click to be taken to the exact spot in the document where the revision was made.
k. The actual Reviewing Pane looks like this when viewed horizontally:
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l. There are also separate “Previous” and “Next” navigation tools to enable reviewers to move quickly and sequentially through each edit and comment, as shown below to the right of the displayed drop-down menu:
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19. Defendants’ proposed proposed black and white TIFF images would not only strip out all the color cues, but would strip Plaintiffs of the ability to use all the tools provided by Word to decipher edited documents.
20. Black and white TIFFS are frozen. There is no way to switch between inline and balloon views. If the TIFFs show revisions inline, then the name of the person who made each change and the date and time of the change will be suppressed, and unlike with Word natives, hovering over a change with the mouse cursor will not reveal them.
21. If the TIFFs show all revisions in balloons, the pages will be cluttered and it will be impossible to untangle multiple deletions.
22. With black and white TIFFs, Plaintiffs’ attorneys are stripped of the ability:
a. to work with whatever document view – from the original document without any revisions shown, to multiple views displaying revisions and comments in different ways, to the final document without any revisions shown – is best and most efficient for the specific purpose of any particular review or other use, e.g., to show to a deponent, a witness, the Court or the jury;
b. to navigate sequentially from revision to revision or from comment to comment;
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c. to isolate the revisions made by a particular editor such as a custodian, deponent or witness; and
d. to use the powerful capabilities of Word’s Reviewing Pane.

23. The deficiencies of Defendants’ proposed production format are even more pronounced when considering perhaps the most commonplace of litigation platform review and preparation tasks: searching the production for key terms and reviewing the search results, a task that will be undertaken thousands of times, with tens and possibly hundreds and thousands of results for each search.
24. When native Word documents are produced, hit results show up in a quick native file viewer which displays the documents largely as they would be displayed in the original applications.1 The hits are highlighted in context, in color, and the appropriate font along side any graphics, charts or other illustrations on the page. A reviewer can go instantly from hit to hit within the document, even if the document is hundreds of pages long.
25. The situation is far different, and worse, with Defendants’ proposed format. There the hits would be highlighted in a full text field, not on the images themselves. The extracted text in the full text field is stripped of all the meaningful visual cues such as color, font size and character set, bolding, underlining, italics, and layout, as well as graphic elements such as illustrations, pictures, maps, and diagrams, that make full immediate understanding of a document possible. Revisions may not be shown at all in the full text, or, if they are shown, grouped at the end of the entire document instead of being shown in place. Critically, there are no links between the search hits in the full text field and the black and white TIFF images, making navigating from each hit to its corresponding image a tedious and time-

1 When a document has tracked changes, the version shown in the native file viewers may be “No Markup.”
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consuming exercise. To see a hit in context in the corresponding image, a reviewer would have to do the following:
a. “Guesstimate” the relative position of the hit in the full text field, a task which is particularly difficult in longer documents;
b. Calculate the number of pages (images) for the document, and “guesstimate” which page is located at the same relative place as the hit in the full text field;
c. Navigate to that image page. If the image page is not the correct corresponding page, page forward or back, or make another “guesstimate” until the correct page is located; and
d. Repeat for each and every search hit in that document, and every other document in the search result set.
26. The increase in the time required for this routine task for a single hit for a single term in a single document under Defendants’ proposed format is an order of magnitude larger than it would be with native Word files: a fraction of a second vs. seconds, or, for larger documents, even minutes. Multiply that time difference by the number of searches, and the number of documents returned for each search, and the number of search hits in each document over the entire course of this litigation, and the burdens and costs being imposed on Plaintiffs are staggering.
27. PDFs created from native files are in many aspects the individual document level equivalent of a review platform’s native file viewer, enabling viewers of a document to see its native appearance, with all of the visual cues such as color intact, regardless of whether or not they themselves have access to the application which generated the document.
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28. PDF’s may also contain live links to web content which no longer work when PDF’s are produced as TIFFs.
29. PDF’s also support “post it” type comments which are shown by small clickable icons that minimize obstruction of underlying content but can be expanded by a click, functionality that is lost when a PDF is reduced to TIFF images.
30. All of the points just raised with respect to the difficulties and time wasted when reviewing hits in search term review sets apply with equal force to PDF’s. As with native Word documents, search hits in PDF’s are highlighted directly in the native, on the specific page(s) where the hits occur, eliminating the productivity tax levied on reviewers when they have to “guesstimate” from search hits which show up in a full text field to the corresponding image pages.
Producing Native Documents Is Simple

31. Including native files in a production is a simple matter. For example, in Relativity, one of the most popular review and production platforms, including native files in a production is as simple as clicking the “Natives” checkbox for Production Type in the “Add Production Data Source” screen:
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https://help.relativity.com/10.3/Content/Relativity/Production/Production_data_source.htm

(accessed on June 4, 2020).

TIFFs Are More Expensive Than Native Files For A Receiving Party

32. Receiving TIFF’s instead of native files imposes additional substantial costs on receiving parties.
33. First, as set out supra, TIFF productions impose a productivity tax on receiving parties.

Black and white TIFF’s, as compared to native files such as Word documents, are more difficult to comprehend in the absence of color. The review capabilities of the applications that created them, such as Word, which can be absolutely essential, e.g., in unraveling a welter of tracked changes, cannot be used.
34. Second, also as set out supra, search hits appear in a full text field, not the images, thereby requiring “guestimate” navigation to find the corresponding images to reveal the full context.
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 Third, TIFFs can take up more space than native documents, and thereby increase hosting costs	
 substantially:	

 “The debate over forms of production might be written off as so much navel gazing if	
 there weren’t a massive economic penalty imposed on requesting parties forced to accept 
 TIFF Plus [metadata, load files, text files except with TIFFs instead of native files]	
 productions. A TIFF Plus production is many times larger byte wise that the same	
 production made natively. For most, the cost of loading and hosting electronically stored 
 information is determined by the amount of data loaded, processed and hosted. Ten times
 more data byte wise costs ten times more to ingest and ten times more to access online,	
month after month. Ten times more is at the low end of the differential.

This is hard for lawyers to accept. Requesting parties seem oblivious to the huge TIFF Plus penalty they bear. When I teach e-discovery at the University of Texas School of Law or Georgetown Law Center, I task my students to independently explore the cost difference. They generate a native production set and a TIFF Plus set from the same collection, then apply market rate ingestion and hosting prices to each. The difference? Native production and hosting cost about $30,000.00 less for 150MB of data than the same data produced as TIFF images.
Who Says You Can’t Bates Number Native Productions? C. Ball, https://www.depo.com/who-says-you-cant-bates-number-native-productions.html (accessed on June 5, 2021) (some emphasis added).


Producing Individual Native Documents Upon Request Is a Deeply Flawed Methodology

35. Producing individual native documents upon request is a deeply flawed methodology.

36. First, the issues set out supra with respect to Word and PDF files are issues with respect to Word and PDF files in general, not just with respect to individual files.
37. Second, having to request specific native documents, especially when those documents are being considered for impeachment, in effect forces a receiving party to disclose their work work product, revealing how they intend to construct and prove their case.
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38. Finally, time is often of the essence in litigation. For example, the importance of a particular document, and a corresponding need to have it in native format, may arise on the eve of a deposition, when there is no practical way that a request for that document could be resolved or fulfilled quickly enough for it to be used or even fully considered for use by the requesting party in time.
Email Threading Strips Out Substantive Content and Cripples the Usability of In-thread Emails
39. The practice of suppressing production of all emails which are part of a thread – a chain of emails and responses – except for a so-called most inclusive email which includes fragments of those emails – suppresses substantive original evidence. The fragments of emails included in a most-inclusive email omit and obscure substantive evidence visible in the suppressed originals. Thread suppression also strips substantive metadata, rendering commonplace important review processes impossible. Finally, thread suppression makes it impossible to confront a witness with a specific email as it existed by itself at a specific time before it was subsumed in a thread.
40. At the outset, it is important to note that email threading, while often seen as just another form of deduplication, is a far different matter. The specifications and operations of MD- 5 and SHA-1 hashing algorithms used for deduplication are public and open, with every step of the process fully and precisely set out, and there are no changeable options or parameters which could vary their output. Accordingly, every MD-5 or SHA-1 hash algorithm, even when implemented in different code in different languages, applications, programs, or operating systems will always return the same respective results as any other MD-5 or SHA-1 algorithm when applied to identical data.
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41. In contrast, email threading programs and algorithms are private and proprietary. There are no agreed public standards or algorithms to which an email threading algorithm must conform. For example, an email threading program may or may not require that all parties to any email in a thread be parties to all the emails in a thread, or that any attachment to any email in a thread must also be attached to every email in a thread.
42. Accordingly, in-thread emails which may be suppressed by one email thread suppression algorithm, may not suppressed by other email thread suppression algorithms. Beyond that, any single specific email threading algorithm could also produce different results depending on variable options set when it is run.
43.  In-thread emails omit and obscure substantive evidence visible in the suppressed originals. For example, attachment names plainly visible in the heading of a standalone email get dropped by Outlook when the body of that email is included in a thread.
44. This could make it impossible to determine the critical substantive fact of what attachments were attached at each point in the thread.
45. Beyond the suppression of substantive evidence, email thread suppression also disrupts, impedes and prevents normal litigation preparation.
46. First, the email metadata fields which Plaintiff’s attorneys will use for searching and review would not include the metadata (From, To, CC, Date Sent, etc.) of the suppressed emails. For example, the only person included in the FROM metadata field would be the sender of the so-called most-inclusive email. If Plaintiff’s attorneys search the FROM field for all emails authored by a particular custodian, deponent or witness, the search results will not include suppressed-in-thread emails where that custodian, deponent or
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witness is the sender unless, by serendipity, that custodian, deponent or witness also happened to be the sender on the so-called most inclusive email.
47. Similarly, the Date Sent metadata field will be the date sent of the most inclusive email.

The Date Sent of the suppressed in-thread emails cannot be searched as they could be if the in-thread suppressed emails were produced separately. Nor could in-thread emails be sorted chronologically with other emails outside of the thread.
48. 	Moreover, the emails suppressed by email threading have independent significance in their original forms. For example, during depositions or cross-examination at trial, it may be critically important to confront a deponent or witness with an email without disclosing
what happened or was said afterward with respect to that email, i.e., to be able to confront the deponent with a specific email as it existed by itself at a specific time before it was subsumed in a thread. This is impossible when the production of in-thread emails are suppressed because they are not the so-called "most inclusive" email.
49. 	Finally, under Plaintiffs' proposal, Defendants can use email threading for their own internal review should they choose to do so. What they can't do is obstruct or suppress the production of the individual emails within a thread, and thereby impose burdens on the Plaintiffs' ability to comprehend and use them.
I declare under penalty of perjury that the foregoing is true and correct.



Dated: June 5, 2020
[image: ]
Douglas Forrest

image3.jpeg
Show

New Delete Previous Next

Comment  ~ Comments v Comments
Comments v oInk
L 2. L 3 L' /v Insertions and Deletions

] Previous

H & 0

B Next
Reject Compare | Block Restrict
- - Authors - Editing
Changes Compare Protect

6

Formatting

Specific People »

Highlight Updates

v Show Revisions in Balloons

Show Only Comments and Formatting in Balloons

Other Authors

UNITED STATES DISTRT




image4.jpeg
Show

New Delete Previous Next

Comment  ~ Comments v Comments
Comments v oInk
L 2. L 3 L' /v Insertions and Deletions

] Previous

H & 0

B Next
Reject Compare | Block Restrict
- - Authors - Editing
Changes Compare Protect

6

Formatting

Specific People »

Highlight Updates

v Show Revisions in Balloons

Show Only Comments and Formatting in Balloons

Other Authors

UNITED STATES DISTRT




image5.jpeg
[CYEY View  Nuance PDF

+j x ) t—; @ £ Previous
S * how Markup B Next
New Delete Previous Next  Show Track . Aneent Reject Comy
Comment - Comments (Changes Comments - -
Comments. v Ik Changes Comy
¥ Insertions and Deletions
Formatting
Balloons »
Specific People. M| v Al Reviewers

Highlight Updates

Doug Forrest

her Aut

UNITED STATES DISTRI Smith, Brendan
FOR THE EASTERN DISTRICT OF PENNSYLVANIA v | Sam Geisler

Keeling, Robert




image6.jpeg
[CYEY View  Nuance PDF

+j x ) t—; @ £ Previous
S * how Markup B Next
New Delete Previous Next  Show Track . Aneent Reject Comy
Comment - Comments (Changes Comments - -
Comments. v Ik Changes Comy
¥ Insertions and Deletions
Formatting
Balloons »
Specific People. M| v Al Reviewers

Highlight Updates

Doug Forrest

her Aut

UNITED STATES DISTRI Smith, Brendan
FOR THE EASTERN DISTRICT OF PENNSYLVANIA v | Sam Geisler

Keeling, Robert




image7.jpeg
Mailings View  Nuance PDF

+j (-j -)j B8 All Markup - ) Previous
2 [2) Show Markup ~ B Next
New Delete Previous Next  Show Track Accept Reject
Comment - Comments | Changes | = Reviewing Pane 7 - -
Comments Reviewing Pane Vertical Changes

L ! z L i L' " & Reviewing Pane Horizontal. U &





image8.jpeg
Mailings View  Nuance PDF

+j (-j -)j B8 All Markup - ) Previous
2 [2) Show Markup ~ B Next
New Delete Previous Next  Show Track Accept Reject
Comment - Comments | Changes | = Reviewing Pane 7 - -
Comments Reviewing Pane Vertical Changes

L ! z L i L' " & Reviewing Pane Horizontal. U &





image9.jpeg
Spelling & S \ord Count  Check  Language Comments Tracking Changes Compare Protect
Grammar Accessibility ~ o N = - -
Proofing Accessibility Compare ~

image files (e.g., .jpg and .gif), and native PDF’s will also be produced in native for
extent that ) native files are redacted and therefore produced in * tif image format, sucl
will display all data and information visible in any view in the application. Except
above, or elsewhere in this protocol, no ESI need be produced in native format|

22, Files produced in native format will be produced with a unique Bates

if applicable. confidential designation as a prefix to the original file name. For eac

Revisions v X

v 29 revisions 2
Insertions: 9 Deletions: 13 Moves: 0 Formatting:0 Comments: 7

Smith, Brendan Inserted 10/16/2017 2:54:00 PM
The presumptive production format for Microsoft Wokd® documents will be as
single page TIFF images with any associated metadata and extracted text. On an
individual document basis, a party may for good cause request that a producing party

produce a Microsoft Word® document in native format.
Smith, Brendan Deleted 9/22/2017 5:28:00 PM

If redactions can be made natively, then the native redacted spreadsheet shall be

6510 words B R -+ s





image10.jpeg
Spelling & S \ord Count  Check  Language Comments Tracking Changes Compare Protect
Grammar Accessibility ~ o N = - -
Proofing Accessibility Compare ~

image files (e.g., .jpg and .gif), and native PDF’s will also be produced in native for
extent that ) native files are redacted and therefore produced in * tif image format, sucl
will display all data and information visible in any view in the application. Except
above, or elsewhere in this protocol, no ESI need be produced in native format|

22, Files produced in native format will be produced with a unique Bates

if applicable. confidential designation as a prefix to the original file name. For eac

Revisions v X

v 29 revisions 2
Insertions: 9 Deletions: 13 Moves: 0 Formatting:0 Comments: 7

Smith, Brendan Inserted 10/16/2017 2:54:00 PM
The presumptive production format for Microsoft Wokd® documents will be as
single page TIFF images with any associated metadata and extracted text. On an
individual document basis, a party may for good cause request that a producing party

produce a Microsoft Word® document in native format.
Smith, Brendan Deleted 9/22/2017 5:28:00 PM

If redactions can be made natively, then the native redacted spreadsheet shall be

6510 words B R -+ s





image10.png
Add Production Data Source

| Productonpaasource v |7 [ [ O

Data Source

Name:l Data Source

Production Type: | (v] mages
V] Natives.

Documentsource:| i pocumens [

Use Image Placeholder: | ® wnen No Image Exists
© Aways Use Image Placeholder
© Never Use Image Placeholder

rucaioor| 00 -

Burn Redactions:| @ ves
O No

Markup Set:| [ Primary v





image11.jpeg




image2.jpeg
55 Challenger Road « 6th Floor ¢ Ridgefield Park, NJ 07660 * T: 973.639.9100 F: 973.639.9393 » seegerweiss.com




image1.jpeg
SEEGERWEISS ...

NEW YORK ¢ NEW JERSEY * PHILADELPHIA




