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OPTIMUM PROPORTIONALITY EDISCOVERY STANDARD

OPES has four main proposals: 

1. It promotes standard best practices encouraging cooperation and collaboration between the parties.
2. It limits ediscovery to ESI that is important in resolving the issues, the marginal-utility test.
3. It proposes an enhanced validation process, including disclosure of all nonresponsive documents in a random sampling of documents that the defendant deemed to be nonresponsive.
4. It proposes a judicial in camera examination of documents that the defendant withholds from the random sampling of nonresponsive documents. 

None of these proposals alone is novel, and each has been used by the Antitrust Division, the FTC, and the bench and bar in three mass-tort MDLs where the ediscovery problem is most pronounced. OPES offers a compromise solution with tradeoffs for both sides and is aimed at addressing the root cause of the ediscovery problem.

Root Cause of the Ediscovery Problem

· Studies have found and intuitively we understand that every lawyer disagrees on whether individual documents are relevant. 
· Plaintiffs are left in the dark regarding the accuracy of the coding and validation of documents and will not accept at face value the defendant’s coding decisions.
· Plaintiffs justifiably need to assure for themselves the accuracy of the coding decisions, which leads them to demand in good faith as many documents as the court will permit, even though they recognize that the vast majority are inconsequential – and that is the root cause of the problem.
· Because plaintiffs have no real assurances that documents that the defendant coded as nonresponsive are in their view responsive, Plaintiffs will justifiably continue to resist any efforts at limiting the number of all possibly relevant documents no matter how thorough and well-run the defendant’s discovery process nor how cooperative the defendant.
· This inherent uncertainty affects not only the coding of documents as responsive or nonresponsive, but also the self-policed validation process, which uses metrics like recall rates that themselves are based on one side’s relevant-coding decisions. 
· By disclosing the documents in the validation sample that the defendant deemed to be nonresponsive under OPES, the plaintiff is able to determine for themselves whether documents important in resolving the issues were not omitted from discovery and the reason for reviewing all possibly relevant documents is minimized.

Excessive Ediscovery Coming to a Head

· The ediscovery problem is coming to a head.  Tens of terabytes of data, containing hundreds of millions of documents, are being collected and processed in large mass-tort MDLs.
· In the Biomet MDL, nearly 20 million documents were processed, and 2.5 million documents produced. In Allergan, 9.3 megabytes of data were processed, and 3 million documents produced to what end? 
· Discovery costs in these MDLs exceed $100 million, which is unsustainable. 
· In the past, these examples could be dismissed as aberrational and unique, but mass-tort MDLs are beginning to dominate civil filings.  
· 80,000 of the total 340,000 civil filings in federal courts were centralized in MDLs in 2023, ranking such actions first among all categories of civil filings. 
· And advances in technology are making searches of vast volumes of data more efficient and available in many more cases. 

Response to Excessive Ediscovery

· During the past four decades, the Rules Committees have amended the rules trying to reduce the number of discoverable documents, which otherwise are relevant.
· The latest Rule 26 Proportionality factors provide sound guardrails limiting discovery. 
· And as described in the Gensler and Judge Rosenthal article, active judicial case management is trying to reasonably limit ediscovery by encouraging cooperation to identify “core discovery” early in the litigation, which may eliminate the need for discovery of inconsequential documents. 
· And there is a strong line of cases, which apply the marginal-utility test to identify such core discovery; so that relevant documents that are not important in resolving the issues need not be discovered.
· Consistent with these approaches, Defendants have promoted proportionality and increased their cooperation and collaboration with the plaintiff in an effort to limit discovery to the production of core discovery.  
· Yet no matter how thorough the discovery nor how cooperative the defendant, Plaintiffs will justifiably continue to resist any efforts at limiting the number of all possibly relevant documents, because they have no real assurances that documents that the defendant considered but excluded from production should not have been excluded, because in their view they are responsive.  

I. Transparent Validation Process

· OPES promotes current best practices encouraging cooperation and a meeting of the minds on core discovery.  But it also proposes an additional practical tool that follows the lead of the bench and bar in three major mass-tort MDLs, the Antitrust Division, and the FTC, which all used random sampling of documents that the defendant deemed to be nonresponsive, but, and here is the key point, also disclosed all the documents in the samples, including the nonresponsive documents.  
· By disclosing the documents in the sample that the defendant deemed to be nonresponsive, the plaintiff was able to determine for themselves whether documents important in resolving the issues were not omitted from discovery.
· Many defendants reflexively object to disclosing nonresponsive documents, even if it results in plaintiffs agreeing to the production of tens or hundreds of thousands of fewer documents.  
· To meet the defendant’s concerns, they can withhold documents under OPES subject to a judicial in camera examination. That should also meet the plaintiff’s concerns that documents important in resolving the issues have not been excluded.

Value of OPES

· The end result is that if plaintiffs are satisfied that random sampling can accurately show that documents important in resolving the issues (“core discovery”) are not omitted, the justification for them to review all possibly relevant documents is diminished and fewer documents need to be reviewed.   
· The consequences could be significant, because by changing the goal of discovery from identifying “all possibly relevant documents,” to identifying documents that are “important in resolving the issues,” both parties would be incentivized to cooperate with each other in identifying a much more limited “core discovery.”
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