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Panel 3 – Census Orders, Preemption, and Daubert

******

II.	Daubert 

Daubert -- I do think the costs of Daubert are extraordinary and I think a lot of that is borne out because of the volume of documents and pharmaceutical case by way of example. Your regulatory experts are not just looking Jane Doe's medical records and her subsequent treatment and her pharmacy history, but they're looking at a pharmaceutical company or companies: NDA's, INDA's, entire regulatory files, and internal documents. So. you're looking at millions and millions of pages that certain experts have to digest, understand, and issue an opinion on. So, to answer your question, it's millions of dollars between reports and depositions and then Daubert challenges. 

I do think one best practice in this regard, and I've seen it really trimmed down in the past 15-20 years, is far less hearings. The judges are deciding Daubert on the papers.

I know every case is different and all that. But if the standard one takes six months to prepare for, is this one a year and a half, two years. That's great. It's typically much longer. This is often the main event. Or at least an initial main event in the MDL. It may depend on whether the 702 motion is being presented in isolation, that is detached from a bellwether trial. Sometimes, they're presented in the context of a bellwether trial and that may make a difference depending on how quickly that bellwether trial track is moving. 

Another thing that makes these much more expensive and complicated is the number of experts that are often presented in these, not in all, but in many MDLs I've been in, you look at both sides end up putting up 30 experts, each with their own little area, some of them reinforcing each other. At some point, the court may say I don't need 4 experts on issue X. Can you let me deal with one? There is usually some pruning that may occur, but there is an instinct on the defense side, and I think on the plaintiff side as well as to view this as the main event. But often these orders come out from the court saying to all parties, “anybody wants to present causation issues or general causation bring them forward now and we’ll test them in an isolated proceeding.”

Experts, Fewer Hearings - You hate to have absolutes, because every case is going to be different, but as a general matter, what I found in these cases is one thing you do often have, hopefully not the 30, but it's not uncommon to have 10-12 different experts in different disciplines. What I think is happening is the lawyers on both sides are skilled. They spend a lot of time when they get to the depositions, and they write the briefs. Usually, the judges get all that record and many of the judges will dig in and read the transcripts and read the science. It’s an area where sometimes there was an inclination to bring everybody. Let's do nine weeks of live hearing. And again that's possible, I am not going to say that's never going to happen. But in my experience, that's usually not necessary at that point. By the time the issues are joined and there's specifics, the judges usually can hear argument based on the records. 

They've issued orders at the outset saying, I'm not speaking only to lead counsel, but if there's anybody out there who's got an expert that they want to bring forward on whatever issues being tested, now is your time. Then, if you get a ruling that is averse to plaintiffs, then there's usually an order saying, is there anybody out there who doesn't feel they had an opportunity to present their expert? And I think the focus there is particularly on plaintiffs who may have come into the MDL proceeding mid process whose due process rights might arguably be infringed upon by that. Care is taken to make sure that if there are individual plaintiffs who have different experts or want to offer different theories or whatever that they would have an opportunity to do that. Or, there are cases where there are do overs that are that that occur for various reasons. 

Litigation Funding -- I guess the best practice I would urge, at a minimum, is that the judges ask questions about the use of litigation funding, so you know what is and isn't there. Doesn't necessarily need to be the type of New Jersey disclosure, but I think particularly when you get into resolution exercises and so on, knowing that there are potentially other parties out there that may have some say is important. Because I will tell you, every agreement that is on the record before the Advisory Committee at the moment that has been produced, the litigation funders are exercising control under those agreements. And there's a lot of players out there that you know are not publicly traded who are coming in and doing various things so they may be exercising influence on what's going on, particularly in the resolution process in your MDL proceedings. 

We've talked to law firms about exactly what you said: funding the common expense burden, or funding a single case, or funding entire leadership group in making a pitch in MDL. All of those are non-recourse situations which means again if the MDL is unsuccessful, if the fees end up being zero or less than what was hoped for, the funder loses money. So, the funder is going to do a lot of diligence on the case to see not just can I find a bunch of names to put on the list….
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