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9	UNITED STATES DISTRICT COURT
10	NORTHERN DISTRICT OF CALIFORNIA
11
12IN RE: SOCIAL MEDIA ADOLESCENT ADDICTION/PERSONAL INJURY PRODUCTS LIABILITY LITIGATION

This Document Relates to: ALL ACTIONS
Case No. 4:22-MD-03047-YGR MDL No. 3047
[PROPOSED] COMMON BENEFIT ORDER


13

14
15
16
17
In Case Management Order (“CMO”) No. 1 (ECF No. 75), the Court appointed Leadership
18
for Plaintiffs. CMO No. 2 (ECF No. 82) governs the responsibilities and operation of Plaintiffs’
19
Leadership. In accordance with CMO No. 2, the Court now sets specific guidelines and rules for
20
work done and expenses incurred for the common benefit of all Plaintiffs in this MDL. This Order
21
also provides for the fair and equitable sharing among Plaintiffs and their counsel of the burden of
22
services performed and expenses incurred by attorneys acting for the common benefit of all
23
Plaintiffs in this complex litigation. Nothing in this Order shall be interpreted to affect any
24
proceedings other than those involving the authorities, duties, responsibilities, guidelines, and rules
25
of and for Plaintiffs’ counsel discussed herein.
26
27
28
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1 This Order applies to:
2 a.	All cases or claims now or later subject to the jurisdiction of this Court in
3 this MDL, regardless of whether the case is resolved while the case is pending before this Court,
4 after a remand from this Court to the transferor court, or in bankruptcy;1
5 b.	All cases or claims, filed or unfiled, in which any counsel associated with
6 any one case filed in or transferred to this MDL has a fee interest;
7 c.	All cases or claims settled pursuant to an MDL-negotiated or supervised
8 settlement agreement; and
9 d.	All cases or claims of clients of any counsel who signs the Participation
10 Agreement as defined herein, whether the case was filed, unfiled or tolled.
11 I.	COMMON BENEFIT DOCTRINE
12 The United States Supreme Court’s common benefit doctrine was initially established in
13 Trustees v. Greenough, 105 U.S. 527 (1881); was refined in, inter alia, Central R.R. & Banking
14 Co. v. Pettus, 113 U.S. 116 (1885); Sprague v. Ticonic Nat’l Bank, 307 U.S. 161 (1939); Mills v.
15 Elec. Auto-Lite Co., 396 U.S. 375 (1970); and Boeing Co. v. Van Gemert, 444 U.S. 472 (1980); and
16 was approved and implemented in the MDL context in, inter alia, In re Air Crash Disaster at
17 Florida Everglades on December 29, 1972, 549 F.2d 1006, 1019-21 (5th Cir. 1977); and In re
18 MGM Grand Hotel Fire Litig., 660 F. Supp. 522, 525-29 (D. Nev. 1987). Common Benefit Work
19 Product includes all work performed for the benefit of all claimants, including pre-trial matters,
20 discovery, trial preparation, a potential settlement process, and all other work that advances this
21 litigation to conclusion.
22 II.	ADOPTION OF CASE MANAGEMENT PROTOCOLS FOR COMMON BENEFIT WORK
23
The Court hereby adopts the following guidelines for the management of case-staffing,
24
25
1 If a case is determined to be improperly removed to this Court after the Court’s consideration of a
26 remand motion and is remanded to the transferor court, the case will not automatically be subject to
assessment just by virtue of it having been temporarily venued in this Court. However, if the case received
27 and benefited from the work product of the MDL, it could be assessed, after due consideration by the
28 Court following briefing by the parties.
Case 4:22-md-03047-YGR
Document 169
Filed 03/06/23
Page 2 of 23


[PROPOSED] COMMON BENEFIT ORDER CASE NO. 4:22-MD-03047-YGR
- 2 -



1 timekeeping, cost reimbursement, and related common benefit issues. The recovery of common
2 benefit attorneys’ fees and cost reimbursements will be limited to “Common-Benefit Counsel.”
3 “Common-Benefit Counsel” is defined as Plaintiffs’ Co-Lead Counsel, Liaison Counsel, Steering
4 Committee Leadership and Membership (along with members and staff of their respective firms),
5 and any other counsel authorized by Co-Lead Counsel to perform work that may be considered for
6 common benefit compensation.
7 Eligibility does not pre-determine payment. Common-Benefit Counsel shall be eligible to
8 receive common benefit attorneys’ fees and reimbursement of costs and expenses only if the time
9 expended, costs incurred, and activity in question were (a) for the common benefit of Plaintiffs; (b)
10 timely submitted; and (c) reasonable. Common-Benefit Counsel shall agree to the terms and
11 conditions herein, including submitting to this Court’s jurisdiction and agreeing that this Court has
12 plenary authority regarding the award and allocation of common benefit attorneys’ fees and
13 expense reimbursements in this matter.
14 As directed in CMO No. 2, Co-Lead Counsel will be responsible for collecting monthly
15 common benefit time and expense submissions from Common-Benefit Counsel; auditing such
16 submissions, with the assistance of the Common Benefit Time and Expense Billing Manager and
17 Auditor Amy Collins, PC (“Auditor”), see supra § II.G, for compliance with the directives set forth
18 in this Order; informing Common-Benefit Counsel when their submissions do not comply with the
19 directives set forth in this Order; and providing quarterly summaries of attorneys’ fees and costs by
20 timekeeper to the Court by email at ygrpo@cand.uscourts.gov six weeks following the end each
21 quarter (e.g., May 12, 2023; August 11, 2023; November 10, 2023; etc.). Co-Lead Counsel’s and
22 the Auditor’s auditing responsibility notwithstanding, the ultimate determination of what is
23 compensable common benefit work, and the extent or rate at which it is compensable, is within the
24 purview of the Court.
25 If Common-Benefit Counsel are unsure if the action they are about to undertake is
26 considered Common Benefit Work, they shall ask Co-Lead Counsel in advance as to whether such
27 time may be compensable. 28
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1 A.	Compensable Common Benefit Work
2 “Common Benefit Work” includes all work done and expenses incurred that inure to the
3 common benefit of Plaintiffs in this MDL.
4 Guidelines regarding compensable and non-compensable work are set forth below.
5 	Consolidated Pleadings: (i) factual and legal research and preparation of consolidated
6 master complaint(s) and short-form complaint(s); (ii) comments and suggestions
7 regarding the consolidated master complaint(s); and (iii) presentation of argument
8 before the Court regarding common factual or legal issues.
9 	Briefing: drafting and researching (i) dispositive and non-dipositive motions and
10 responses thereto, including motions to dismiss, discovery motions, Daubert motions,
11 and	motions	for	summary	judgment;	(ii) status	conference	statements;	and
12 (iii) stipulations.
13 	Discovery and Document Review: Only discovery and document review authorized
14 and assigned by Co-Lead Counsel to an attorney or law firm will be considered
15 Common Benefit Work. If a firm/attorney elects to review documents that have not been
16 assigned to them by Co-Lead Counsel, that review may not be considered Common
17 Benefit Work. Descriptions associated with “document review” should contain
18 sufficient detail to allow those reviewing the time entry to generally ascertain what was
19 reviewed. For example, indicating the custodian(s), search topic(s), or number of
20 documents reviewed is the kind of description needed. Likewise, time spent reviewing
21 discovery requests and preparing responses for the benefit of counsel’s own clients is
22 not considered Common Benefit Work, unless it is at Co-Lead Counsel’s direction and
23 for a bellwether case after the case is selected as a bellwether.
24 	Use of Contract Attorneys: Contract attorneys may be used only with prior
25 authorization of and for work authorized by Co-Lead Counsel. Such authorization
26 should be included in the time submission for said attorneys. Generally this
27 authorization will be limited to first-level document review and legal research. The
28 terms of the compensation to contract attorneys engaged by Common-Benefit Counsel
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1 (e.g., whether at actual cost or on a cost + multiplier basis) will be determined at the
2 time of any Court approved disbursement of any recovery, if any.
3 	Depositions: Co-Lead Counsel shall exercise discretion, judgment, and prudence to
4 designate only that number of attorneys to participate, in person or remotely as
5 appropriate, in any given deposition that is commensurate with the nature of that
6 deposition so as to avoid over-staffing. For attorneys not assigned to first-chair, second-
7 chair, or defend a deposition, approval from Co-Lead Counsel should be sought
8 beforehand, and included in the relevant time submission. Thus, for example, the
9 deposition of a causation expert proffered by Defendants would typically justify the
10 assignment of more attorneys than would the defense of the deposition of one of
11 Plaintiffs’ fact witnesses. Time and expenses for Common-Benefit Counsel not
12 designated as one of the authorized questioners or otherwise authorized to attend the
13 deposition by Co-Lead Counsel may not be considered Common Benefit Work but,
14 rather, considered as attending on behalf of such counsel’s individual clients.
15 Unnecessary attendance by counsel may not be compensated in any fee application to
16 the Court.
17 	Bellwethers: When authorized by Co-Lead Counsel, Common Benefit Work may
18 include: (i) communication with clients for the purposes of identifying suitable
19 bellwether candidates; (ii) factual and legal research necessary to select the appropriate
20 bellwethers; and (iii) prosecution of the selected bellwether cases.
21 	Periodic MDL Status Conferences: The Court intends to hold periodic status
22 conferences to ensure that the litigation moves forward efficiently, and that legal issues
23 are resolved with guidance from or formal rulings by the Court. Individual attorneys are
24 free to attend any status conference held in open court to stay up to date on the status of
25 the litigation, but except for Co-Lead Counsel, Plaintiffs’ Liaison Counsel, Plaintiffs’
26 Steering Committee Leadership and their designees (including, to the extent authorized
27 by Co-Lead Counsel, members of the Plaintiffs’ Steering Committee Membership),
28 attending and listening to such conferences is not compensable Common Benefit Work.
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1 All attorneys have an obligation to keep themselves informed about the litigation so that
2 they can best represent their respective clients. Mere attendance at a status conference
3 will not be considered common benefit time, and expenses incurred in relation thereto
4 will not be considered common benefit expenses. The attorneys designated by Co-Lead
5 Counsel to address issues that will be raised at a given status conference or requested
6 by Co-Lead Counsel to be present at a status conference are working for the common
7 benefit, and their time will be considered for the common benefit. Similarly, any
8 attorney whose attendance at a status conference is specifically requested by the Court
9 (or by any other judge presiding over this matter or Court-appointed Special Master) to
10 address a common issue may submit his or her time and expenses for such attendance
11 for evaluation as Common Benefit Work.
12 	Expert-Related Work: If a Common-Benefit Counsel retains an expert without the
13 knowledge and approval of Co-Lead Counsel, time and expenses attributable to the
14 same may not be approved as Common Benefit Work. On the other hand,
15 communications with and retention of experts with the knowledge and approval of Co-
16 Lead Counsel will be considered common benefit time.
17 	Leadership Meetings or Calls: PSC members may submit common benefit time for
18 participation in leadership communications and meetings that are germane to all
19 members of the PSC and are necessary to fulfill their Court-appointed obligations.
20 During leadership phone calls or other meetings there is a presumption that one
21 participant per Plaintiffs’ Steering Committee Membership firm, and two participants
22 per Plaintiffs’ Steering Committee Leadership firm, will qualify for common benefit
23 time, . In addition, there is a presumption that additional counsel from PSC firms who
24 are tasked in writing with assignments by Co-Lead Counsel or the Co-Chairs of
25 Subcommittees may participate in Subcommitee calls relevant to those assignments.
26 	Attendance at Seminars: Except as approved by Co-Lead Counsel, attendance at
27 seminars (e.g., American Association for Justice Section Meetings, Mass Torts Made
28 Perfect, Harris Martin, and similar seminars and Continuing Legal Education programs)
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1 shall not qualify as Common Benefit Work, or the expenses pertaining thereto as
2 Common Benefit Expenses.
3 	Review of Court Filings and Orders: All attorneys have an obligation to keep
4 themselves informed about the litigation so that they can best represent their respective
5 clients, and review of briefs and filings made and Orders entered in this litigation is part
6 of that obligation. Only Co-Lead Counsel, Liaison Counsel, Steering Committee
7 Leadership and those attorneys working on assignments therefrom that require them to
8 review, analyze, or summarize those filings or Orders in connection with their
9 assignments are doing so for the common benefit. All other counsel are reviewing those
10 filings and Orders for their own benefit and that of their respective clients and such
11 review will not be considered Common Benefit Work.
12 	Emails and Correspondence: Except for Co-Lead Counsel, Liaison Counsel, Steering
13 Committee Leadership, and their assigned attorneys and staff, time recorded for
14 reviewing emails and other correspondence is not compensable unless germane to a
15 specific task being performed by the receiving or sending attorney or party that is
16 directly related to that email or other correspondence and that is for the common benefit
17 of Plaintiffs. Thus, for example, review of an email or other correspondence sent to
18 dozens of attorneys to keep them informed on a matter on which they are not specifically
19 working would not be compensable as Common Benefit Work.
20 	Other  Non-Compensable  Work:  The  following  types  of  work  will  not  be
21 compensated: leadership organization and applications prior to the appointment of
22 leadership, time not authorized by Co-Lead Counsel, duplicative time, excessive
23 amounts of time spent on a particular task, work performed by a person more senior
24 than reasonably necessary for the task (which may not be compensated or may be
25 compensated at a reduced rate), time spent organizing case files, time spent on internal
26 firm management, and time spent preparing and reviewing time and expense
27 submissions or responding to questions concerning time and expense submissions.
28 Because all attorneys have an obligation to stay informed about the litigation so that
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1 they can best represent their respective clients, review of emails and court filings,
2 attendance at status conferences, participation in conference calls, and similar activities
3 will not be considered Common Benefit Work, unless authorized in advance by Co-
4 Lead Counsel in furtherance of a specific common benefit objective.
5 B.	Common Benefit Timekeeping Protocols
6 All time must be accurately and contemporaneously maintained. Common-Benefit Counsel
7 shall keep contemporaneous billing records of the time spent in connection with Common Benefit
8 Work on this MDL, indicating with specificity the hours (in tenth-of-an-hour increments) and
9 billing rate, along with a description of the particular activity (such as “conducted deposition of
10 John Doe”). Descriptions must bear sufficient detail to identify the precise task and how it relates
11 to Common Benefit Work. Individuals identified in time descriptions must be described by at least
12 their first initial and last name, not by initials. “John Doe” is preferred; “J. Doe” is acceptable; and
13 “JD” is unacceptable.
14 When referring to a specific plaintiff within the time description, the term “plaintiff” should
15 be placed prior to the full name or first initial & full last name. Likewise, when referring to an
16 expert or consultant within the time description, the term “expert” or “consultant” should be placed
17 prior to the full name or first initial & full last name.
18 Each time entry must be categorized using one of the categories in Exhibit A. In general,
19 when possible, a more specific category should be used in place of a more general category. Under
20 no circumstances should a submitting firm make up new categories for use in its submission.
21 While the categories are generally self-explanatory, below are some further explanations of
22 some of the categories that may have the potential for the most confusion.
23 	Leadership Case Management Duties (1) – This category code should only be used
24 for work done by Court-appointed Counsel and their assigned attorneys and staff, in
25 their capacity as Court-appointed Counsel. This category should be used primarily for
26 Court-appointed Counsel’s more general or administrative responsibilities that do not
27 fit into other, more specific categories. These include, but are not limited to, reviewing,
28 analyzing, and summarizing filings and orders, and coordinating and designating non-
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1 Court-appointed attorneys to conduct common-benefit tasks such as document reviews,
2 depositions, or work with experts. This category should not be used by any timekeeper
3 who is not a Court-appointed Counsel or one of their assigned attorneys or staff.
4 	Administrative (3) – This category should be used for internal filing and organizational
5 tasks, such as reviewing and downloading documents from the ECF case docket(s),
6 creating  charts,  reviewing  filings  generally,  updating  calendars,  copying  and
7 distributing documents, etc., whether done by an attorney or staff. Please remember that
8 the review of filings and orders to stay informed about the litigation is every attorney’s
9 obligation, and time spent on such tasks is not compensable as Common Benefit Work
10 for most timekeepers.
11 	Research (6) – This category should not be used if a more specific category can be used
12 instead. If research is done while writing a brief, that should be clearly indicated in the
13 time description and coded as category 5 (Pleadings/Briefs/Pre-trial Motions/Legal
14 Memoranda). Since most research will likely be done in service of a legal writing, court
15 appearance, discovery, or other specific task (and thus should be coded with the
16 appropriate category for the specific task), category 6 should be used relatively
17 infrequently.
18 	Discovery (9) – Almost all common benefit discovery-related tasks should be coded
19 with this category. The exceptions are: document review (which should be coded
20 category 8), discovery-related motions or briefs (which should be coded category 5),
21 and discovery-related court appearances (which should be category 4).
22 	Document Review and Analysis (8) – For the purposes of this category, the word
23 “document” specifically means documents or other information produced in discovery.
24 In other words, this category is not to be used for every instance of reading a
25 document—it is more specific than that. Only discovery document review specifically
26 authorized by Co-Lead Counsel and assigned to an attorney will be considered Common
27 Benefit Work.	Time entry descriptions for document review tasks should include
28 specific details such as custodians, search topic(s), number of documents reviewed, or
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1 other similar details sufficient to explain and justify the time spent.
2 	Litigation Strategy & Analysis (7) – This is a general category that should not be used
3 if a more specific category can be used instead. Examples of work coded to this category
4 would include internal firm strategy sessions regarding division/completion of work
5 assigned by Co-Leads or internal correspondence regarding same.
6 	Pleadings/Briefs/Pre-trial Motions/Legal Memoranda (5) – All research and drafting
7 time spent for a specific pleading, brief, motion, or similar legal writing should be coded
8 in this category.
9 	Trial (13) – This category is reserved solely for tasks performed during a bellwether or
10 other trial designated by the Co-Leads as a Common Benefit trial.
11 	Miscellaneous (15) – This is a general category that should not be used if a more
12 specific category can be used instead. Any activities that are done in connection with or
13 as part of a larger task like a brief, or a court appearance, or a meeting, should be
14 categorized according to that larger task. This category should be used relatively
15 infrequently; however, if it is used, it is critical that the description of the task be
16 sufficiently detailed to make clear how the work was common benefit.
17 No time entry should contain the description of Common Benefit Work for more than one
18 category.  If on the same day the timekeeper performs two tasks that fall into two different
19 categories, then there should be two separate entries for that timekeeper on that date, each with the
20 appropriate category code.
21 C.	Hourly Rates
22 Common-Benefit Counsel shall record their then-present hourly rates for all attorneys and
23 staff. Counsel shall not bill a rate other than their standard rates at the time the work is performed.
24 Use of these rates does not guarantee their payment.
25 D.	Document Review Platform
26 Co-Lead Counsel has or will put out for bid any vendor services and strive to get the best
27 services for the best price without sacrificing quality. A document review platform and analysis
28 system will be used to avoid unnecessary expenses and procedures will be put in place to monitor
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1 how much time is spent analyzing documents and to monitor the efficiency and quality of analysis
2 by other firms.
3 E.	Common Benefit Expenses Protocol
4 1.	Shared Costs
5 “Shared Costs” are costs that will be paid out of the Litigation Fund (“Fund”) administered
6 by Co-Lead Counsel. Each member of the Plaintiffs’ Leadership shall contribute to the Fund at
7 times and in amounts sufficient to cover Plaintiffs’ expenses for the administration of this MDL.
8 The timing and amount of each assessment will be determined by Co-Lead Counsel and each
9 assessment will be paid within 30 days as instructed by Co-Lead Counsel. Failure to pay
10 assessments will be grounds for removal from the appointments made in previous Court Orders or
11 other common benefit assignments.
12 Shared Costs are costs incurred for the common benefit of Plaintiffs in this MDL as a whole,
13 including costs for bellwethers once set for trial. All Shared Costs must be approved in writing by
14 Co-Lead Counsel prior to payment.
15 All costs that meet these requirements and fall under the following categories shall be
16 considered Shared Costs and qualify for submission and payment directly from the Fund:
17 	Court, filing, and service costs related to common issues;
18 	Court reporter, videographer, and interpreter costs for depositions;
19 	Document (both electronic and hard copy) depository creation, operation, staffing,
20 equipment, and administration;
21 	Document and case analysis software used for the common benefit of a substantial
22 number of cases and approved by Co-Lead Counsel;
23 	Extraordinary administration costs incurred by Plaintiffs’ Leadership (e.g., expenses for
24 equipment, technology, conference rooms, etc.), approved by Co-Lead Counsel;
25 	Legal, tax, and accountant fees relating to the Fund; 26
27
28
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1 	Expert witness and consultant fees and expenses for experts whose opinions and
2 testimony would be generic and for the common benefit of a substantial number of
3 cases. There shall be no reimbursement for case-specific experts except with the
4 approval of Co-Lead Counsel;
5 	Extraordinary printing, copying, coding, and scanning costs incurred by Plaintiffs’
6 Leadership related to the above , approved by Co-Lead Counsel;
7 	Research by outside third-party vendors/consultants/attorneys, approved by Co-Lead
8 Counsel;
9 	Translation costs related to the above, approved by Co-Lead Counsel;
10 	Bank or financial institution charges relating to the Fund;
11 	Investigative services, approved by Co-Lead Counsel; and
12 	Common Benefit Time and Expense Billing Manager and Auditor invoices.
13 Co-Lead Counsel shall prepare and be responsible for distributing reimbursement
14 procedures and the forms associated therewith. Shared Costs should not be included on the monthly
15 expense report. Requests for payments from the Fund for Common Benefit expenses shall include
16 sufficient information to permit Co-Lead Counsel and a Certified Public Accountant (“CPA”) to
17 account properly for costs and to provide adequate detail to the Court if necessary.
1 Defendant during that quarter.


* * * ** 


1 D.	Other Rights
2 Nothing in this Order is intended to impair the attorney/client relationship or any
3 contingency fee contract deemed lawful by the attorneys’ respective bar rules and/or state court.
4 IT IS SO ORDERED.
14
Dated: March 6, 2023		
15	YVONNE GONZALEZ ROGERS
16	UNITED STATES DISTRICT JUDGE
17
18
19
20
21
22
23
24
25
26
27
28
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