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The Rabiej Litigation Law Center continues the work begun at the Center for Judicial Studies, Duke Law School, and at the Complex Litigation Center, George Washington Law School, holding annual bench-bar conferences on class actions, mass-tort MDLs, and ediscovery in collaboration with law schools around the country. The Center forms teams of volunteer lawyers and other experts to draft the COMPLEX LITIGATION COMPENDIUM OF GUIDELINES AND BEST PRACTICES, addressing issues identified at its annual conferences.  
The COMPENDIUM is continually updated and supplemented. The alternative “Permanent No.” assigned to each numbered guideline and best practice is necessary to account for future reorganizations of subject matter and additions of new guidelines and best practices.  Center sponsors and acknowledgments of team leaders and contributors for every set of guidelines and best practices are placed at the end of the compendium.
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[bookmark: _Hlk167727078]Best Practice MDL-§ 8(d): Unless the court orders otherwise, the parties must address their initial views on and suggest procedures regarding discovery and any difficult issues anticipated. Permanent No. MDL-§ 15(c).

Under Rule 16.1(b)(3)(C), the parties must address their views on and suggest procedures regarding discovery and any difficult issues anticipated in their report to the court.  To many eyes, consolidated discovery is the primary purpose for MDLs.  Yet, the spartan Committee Note says only that a “major task for the MDL transferee judge is to supervise discovery in an efficient manner.”
The parties and court should collaboratively develop a discovery plan. At the outset of a mass-tort MDL, a court usually is able to issue only a skeleton-discovery plan listing categories and general procedures with the understanding that they will be fleshed out and revised as the litigation progresses. Though minimal, these skeleton-discovery plans fix the procedural paths that hundreds of lawyers in the mass-tort MDL will follow for years of litigation. 
In many MDLs, judges start by relying on standard-discovery procedures and perhaps time deadlines that the judges use in their non-MDL docket.  The parties and the court work collaboratively to refine the discovery plan throughout the course of the discovery.  
There are some common discovery procedures that must be addressed in the discovery plan, though the details can be added as the litigation progresses and, most importantly, after the leadership has been appointed. Some matters require immediate attention, like evidence preservation, protective orders, and privilege-and-confidentiality protocols, including Fed. R. Evid 502(d) orders.[footnoteRef:1]   [1:  See In Re: Bard Implanted Port Catheter Prod. Liab. Litig., MDL No. 3081, Case Management Order No. 2 (Sept. 19, 2023) (court ordered parties to prepare proposed protective order, including Fed. R. Evid. 502 provisions, and proposed preservation order five weeks after initial-management conference).] 

The principal issues in the MDL proceedings may help guide the discovery plan and avoid inefficiencies and unnecessary duplication. The parties should consider suggesting methods to handle discovery efficiently addressing the following: 
(i) common-issue discovery;
(ii) staging of discovery;
(iii) procedures for handling already-completed common-issue discovery in pre-MDL cases;
(iv) establishment of early ESI protocols;
(v) overall time limits on each side’s number of deposition hours;
(vi) benefits of forbidding written discovery motions; 
(vii) early protective orders; and
(viii) procedures to handle privilege disputes.[footnoteRef:2]   [2:  ADVICE TO A NEW MDL JUDGE ON DISCOVERY MANAGEMENT, Judge David Campbell & Jeffrey Kilmark, 89.4 UMKC Law Review 889 (2021). The items were recommended by Judge David Campbell, former chair of the Advisory Committee on Civil Rules and preeminent jurist, in a law review article; see also In Re: Bard Implanted Port Catheter Prod. Liab. Litig., MDL No. 3081, Case Management Order No. 19 (April 4, 2024) (case-management order containing privilege-log protocol).] 


Best Practice MDL-§ 8(d)(i): As part of their affirmative duty under Rule 1, the parties should suggest cost-saving procedures that “avoid inefficiencies and unnecessary duplication” in discovery.[footnoteRef:3] Permanent No. MDL-§ 15(c)(i). [3:  Fed. R. Civ. P. 16.1(b)(3)(B), Committee Note (December 1, 2025).] 


ESI that is subject to discovery in mass-tort MDLs usually involves an enormous volume of data from multiple data sources.[footnoteRef:4]  In many mass-tort MDLs, parties spend tens of millions of dollars collecting and processing terabytes of data and reviewing and producing millions of pages of ediscovery, the vast majority of which is virtually useless. Absent appropriate and efficient procedures and methods, unnecessary ediscovery will continue to spin out of control.  The judge and both parties share the responsibility to develop procedures and practices that stay true to the first rule. [footnoteRef:5]   [4:  In the Biomet MDL, 2.5 million documents were produced; in the Allergan Biocell MDL, 3 million documents were produced and 9 terabytes or very roughly 750 million documents were collected and processed; see also, Allergan Biocell Textured Breast Implant Prod. Liab. Litig., Special Master Case Management Order No. 22 (D. N.J. Oct. 25, 2022) (citing other cases and information). The ediscovery problem is no longer localized in a few big cases because more than 20% of all annual civil filings are in MDLs and a growing number of other complex actions are joining the group. “In most discovery now, as it was then, is accomplished in reasonable proportion to the realistic needs of the case.  This conclusion has been established by repeated empirical studies…But at the same time discovery runs out of proportion in a worrisome number of cases, particularly those that are complex, involve high stakes, and generate particularly contentious adversary behavior.  The number of cases and the burdens imposed present serious problems.” Agenda Book, Advisory Committee on Civil Rules, p. 83 of 332 (April 11-12, 2013); “(L)aments are often heard that although discovery in most cases is conducted in reasonable proportion to the nature of the case, discovery runs out of control in an important fraction of all cases.” Agenda Book, Advisory Committee on Civil Rules, p. 388 of 644 (March 22-23, 2012). In particular, mass-tort MDLs can involve hundreds of thousands of documents, and ediscovery can cost more than $100 million.]  [5:  See Fed. R. Civ. P. 1, Committee Note (2007) (“The purpose of the revision ... is to recognize the affirmative duty of the court to exercise the authority conferred by these rules to ensure that civil litigation is resolved not only fairly, but also without undue cost or delay.  As officers of the court, attorneys share this responsibility with the judge to whom the case is assigned.”)] 

Best Practice MDL-§ 8(d)(i)(A): The court should encourage, and defendant and plaintiff lawyers should agree to respond to, early Rule 34 discovery requests for matter that is obviously relevant. Permanent No. MDL-§ 15(c)(i)(A).

Production of discovery begins as late as 6 to 12 months after actions have been centralized in a mass-tort MDL.  In some cases, discovery production is delayed until the court rules on a dispositive motion, while in other cases delay occurs until the parties agree on the terms of a protective order and various protocols.[footnoteRef:6] In the meantime, production of obviously relevant matter is stalled, and months are added to the disposition time of the litigation.   [6:  See In Re: Bard Implanted Port Catheter Prod. Liab. Litig., MDL No. 3081, Case Management Order No. 11 (Nov. 22, 2023) (example of protective order involving a medical-device product).] 

Millions of pages are produced in discovery in mass-tort MDLs, often only after time-consuming litigation and multiple motions and hearings.  There is no good reason to delay production of obviously relevant discovery and very good reasons to jump-start discovery, so that the parties can begin to focus on matter that is important in resolving the issues.  For example, early production of Federal Drug Administration reports and studies, in-house testing results, NDA agreements, and limited discovery of significant matter previously produced in selected related litigation could expedite litigation as well as help to direct discovery to matter that is important in resolving the issues instead of a shot-gun approach.[footnoteRef:7] Discovery in related state-court cases may provide an alternative source for the same relevant matter.  [7:  See In Re: Bard Implanted Port Catheter Prod. Liab. Litig., MDL No. 3081, Case Management Order No. 12, pp. 15-16 (Nov. 22, 2023) (case-management order containing ESI Order – “The Parties acknowledge that prior to consolidation of this MDL, Defendants previously collected, processed and produced Documents and ESI in other Implantable Port Products liability litigation that may be of interest in this matter. The parties shall meet and confer regarding the scope of Documents or ESI Defendants will produce in this Action. Defendants shall not be required or obligated to redo or reproduce such discovery to the extent there are differences between the order governing the prior production and this Order.”)] 

Fed. R. Civ. P. 26(d)(2) sets out the procedures governing early production requests under Fed. R. Civ. P. 34(b)(2)(A).  The court should encourage both parties to engage in early Rule 34 production requests without either party conceding the merits of the MDL.
Best Practice MDL-§ 8(d)(i)(B): The parties should consult with each other about the vendors and types of technology-assisted review (TAR) methods they plan to use. Permanent No. MDL-§ 15(c)(i)(B).

Linear review of all discoverable documents is not practical, and parties most often use some form of technology-assisted review (TAR) or other AI methods to narrow the volume of documents that is subject to human review.  Determining which method and vendor to use, the review process, and managing the extent of consultation between the parties in applying TAR and other AI applications should be raised in the report to the court, though decisions deferred until leadership counsel is appointed.  
Courts typically encourage parties to work collaboratively in identifying the sources and types of relevant documents as well as the methods of finding them.  The parties should consider disclosing nonresponsive documents in a random sampling of TAR nonresponsive documents to serve as a strong validation process, which is discussed in Permanent Best Practice No. MDL-§ 15(c)(ii)(B).  Such disclosures will expedite the development of a TAR protocol, which can otherwise delay ediscovery for many months, by mitigating the need for an exhaustive TAR protocol that micro-manages the process.
Best Practice MDL-§ 8(d)(ii): The court and parties should consider the Center’s Optimum Proportionality Ediscovery Standard (OPES) in developing efficient ediscovery procedures. Permanent No. MDL-§ 15(c)(ii).

Ediscovery practice in mass-tort MDLs is moving inexorably toward identifying all possibly relevant information on all conceivably relevant data sources.[footnoteRef:8]  Technology may make such  “recall” attainable, but it also sweeps in massive amounts of unimportant information, which only obfuscates identifying information that is important in resolving the issues.[footnoteRef:9]  Both sides and the court lose when ediscovery produces millions of inconsequential pages.[footnoteRef:10]  And both sides and the courts win when the practices move from emphasizing “recall” of all possibly relevant information to identifying “significant” information.   [8:  The day is quickly coming when parties with large resources can effectively search the universe of data covered under a broad initial litigation-hold by artificial-intelligence advanced algorithms See Allergan Biocell Textured Breast Implant Prod. Liab. Litig., Special Master Case Management Order No. 22, p. 3 (D. N.J. Oct. 25, 2022) (“Defendants submit that it has collected and indexed 9.371 terabytes of data” [one terabyte of data equals roughly 80 million pages].)]  [9:  The term “recall” is used in its generic sense and is not limited to the TAR context.]  [10:  See Are We Insane? The Quest for Proportionality in the Discovery Rules of the Federal Rules of Civil Procedure, Hon. Paul Grimm, 36 Review of Litigation 117-192 (2017). The author recognizes the problems with today’s ediscovery system.  He urges courts to provide more active case-management.   https://scholarship.law.duke.edu/cgi/viewcontent.cgi?article=6920&context=faculty_scholarship] 

Limitless ediscovery is mistakenly justified on the basis of Rule 26(b)(1) proportionality grounds and flies in the face of Rule 1’s admonition to apply the rules to “secure the just, speedy, and inexpensive determination of every action and proceeding.” 
The Center’s “Optimum Proportionality Ediscovery Standard” (OPES) is a set of guidelines and best practices that feature two steps, which narrow ediscovery while at the same time strengthen the confidence of both parties that information important in resolving the issues is produced.[footnoteRef:11] OPES Guideline 1 restructures the Rule 26(b)(1) factors and highlights the “importance of the requested discovery in resolving the issues” as the presumptively predominant factor in assessing whether the requested discovery is proportional to the needs of the case.[footnoteRef:12]  The restructured factors reflect the practices of a growing number of judges.  It is also consistent with the spirit of the Rule 26(b)(1) amendments, which provide the judge with the discretion to determine which factors are most important in a given case.[footnoteRef:13] Narrowing unlimited ediscovery is balanced by strengthening the ediscovery validation process, which ensures that no matter that is important in resolving the issues is omitted in the process.  [11:  Optimum Proportionality eDiscovery Standard, Rabiej Litigation Law Center (2024) at https://rabiejcenter.org/best-practices/ediscovery/.]  [12:  Optimum Proportionality eDiscovery Standard, Guideline 1, Rabiej Litigation Law Center (2024) at https://rabiejcenter.org/best-practices/ediscovery/. Rule 26(b)(1) was amended more than eight years ago to reduce discovery of “matters that are otherwise proper subjects of inquiry,” while fully satisfying the parties’ needs for discovery. And OPES is designed to achieve this goal by better informing the requesting party of the responding party’s decisions classifying information that is important in resolving the issues and confirming that the classifications are acceptable within a reasonable margin of error.]  [13:  Three seminal ediscovery cases focused on the value and importance of the requested ediscovery in resolving the issues as the key factor, including: Zubulake v. UBS Warburg LLC, 217 F.R.D. 309 (S.D.N.Y. 2003); Rowe Entertainment, Inc. v. William Morris Agency, 205 F.R.D. 421 (S.D.N.Y. 2002); and McPeek v. Ashcroft, 202 F.R.D. 31 (D.D.C. 2001), cited in the Preliminary Draft of Proposed Amendments to Fed. R. Civ. P. 26(b)(2), Agenda Book Advisory Committee on Civil Rules, p. 25 (April 14-15, 2005).  ] 

In accordance with OPES, the parties should consider suggesting to the court in their report on discovery that ediscovery be limited to matter that is important in resolving the issues and nonresponsive documents found in a random sample of nonresponsive documents be disclosed to the other party, subject to an in camera inspection by a magistrate judge or special master of documents withheld by the responding party.
Best Practice MDL-§ 8(d)(ii)(A): The parties should consider suggesting that the court advise the parties early in the litigation that in the event a dispute for more ediscovery arises it will focus either on the importance of the sought-after discovery in resolving the issues or alternatively will expect the parties to explain how the sought-after discovery bears on each of the six Rule 26(b)(1) factors in assessing proportionality. Permanent No. MDL-§ 15(c)(ii)(A).

Many courts look to the importance of requested discovery, while others painstakingly apply the six-proportionality factor test under Rule 26(b)(2).[footnoteRef:14] The parties’ measures and methods obtaining discoverable matter is heavily influenced by the analysis it expects the court to take in ruling on ediscovery requests.  [14:  See Optimum Proportionality eDiscovery Standard, Guideline 1, Rabiej Litigation Law Center (2024) at https://rabiejcenter.org/best-practices/ediscovery/.] 

The court should inform the parties early in the litigation whether it intends to apply the six proportionality Rule 26(b)(2) factors to ediscovery disputes or whether it will focus its analysis on whether the requested ediscovery is important in resolving the issues. Alerting the parties to the court’s expectations will minimize unnecessary confusion and the number of serious ediscovery problems from arising. 
Best Practice MDL-§ 8(d)(ii)(B): In furtherance of Rule 1, a court should consider encouraging or ordering the responding party in ediscovery to conduct simple random sampling of nonresponsive documents, disclosing all non-privileged documents to the requesting party, but entitle the responding party to withhold up to a maximum of 100 documents that it has concerns with, subject to an in camera examination by the judge to determine whether the documents are relevant and responsive. Permanent No. MDL-§ 15(c)(ii)(B).

Under Fed. R. Civ. P.  1, a court should “construe, administer, and employ the rules to secure the just, speedy, and inexpensive determination of every action and proceeding,” including mass-tort MDLs. Although incurring tens of millions of dollars of expense in ediscovery might arguably be acceptable under Rule 26 as proportional to the needs of the case, it is not “inexpensive.”  Nor does it facilitate “speedy” determinations. And it is difficult to justify reviewing millions of inconsequential documents as “just.”[footnoteRef:15] Disclosure of random sampling of nonresponsive documents is an effective tool that can substantially mitigate the need and justification to review hundreds of thousands or millions of inconsequential documents. This validation process is featured in OPES. [15:  The Second Circuit’s admonition in In re Repetitive Stress Injuries, 11 F.3d 368 (2d Cir. 1993) in another context rings true in these circumstances: “A party may not use aggregation as a method of increasing the costs of its adversaries whether plaintiffs or defendants by forcing them to participate in discovery or other proceedings that are irrelevant to their case.  It may be that such increased costs would make settlement easier to achieve, but that would occur at the cost of fundamental fairness.”] 

 	Lawyers on opposing and even on the same side disagree on whether individual documents are relevant or important in resolving the issues. A requesting party remains entirely in the dark about the responding party’s relevancy decisions regarding documents not produced. A transparent random-sampling validation process, which discloses all non-privileged documents from a random sample of non-responsive documents, addresses the root cause of the ediscovery problem.[footnoteRef:16] But (and here is the key point) absent disclosure of the nonresponsive documents in the validation process, the requesting party will not accept at face value the responding party’s assertions that no document important in resolving the issues was found in the sample based solely on the responding party’s decisionmaking.[footnoteRef:17]   [16:  The root cause of these disagreements is that lawyers on opposing sides, and even on the same side, will in good faith always disagree on what “relevant” means in their particular case. Optimum Proportionality eDiscovery Standard, Rabiej Litigation Law Center (2024) at https://rabiejcenter.org/best-practices/ediscovery/.]  [17:  See In re Valsartan, Losartan, & Irbesartan Prod. Liab. Litig., Civil No. 19-2875 (RBK/JS), at *24 (D. N.J. Dec. 2, 2020) (“(Defendant” argues plaintiffs should accept their protocol and validation at face value.  It argues, ‘after additional review, no validation protocol is necessary, as Teva has detailed data to demonstrate to plaintiffs, and also the Court, that its CMML platform (TAR CAL) is working consistent with Teva’s representations.  If we lived in a perfect world devoid of the skepticism and doubt that pervades litigation, perhaps this could occur. However, we know this is not the case.”)] 

So long as the responding party unilaterally decides which documents are responsive or relevant, the requesting party will continue to demand production of all possibly relevant matter on all conceivable data sources, or as many as the court will permit, so that they can verify for themselves the responding party’s classifications and decide whether the information is important in resolving the issues. And the requesting party will likely continue to challenge every aspect of the responding party’s search methodology, identifying deficiencies in failing to identify all possibly relevant information that the requesting party was entitled to.[footnoteRef:18] [18:  See Empirical Research on Civil Discovery, Judith McKenna & Elizabeth Wiggins, 39 B.C.L.Rev. 785,794-795 (1998) (authors cite surveys from Wayne Brazil in 1980 showing high percentage of surveyed lawyers who either possessed arguably significant information that the opposing counsel had failed to discover in at least one case or who were surprised at least once with undiscovered information at trial).] 

The bench and bar in three major mass-tort MDLs as well as the Department of Justice Antitrust Division and the Federal Trade Commission addressed the root-cause of the ediscovery problem and required disclosure of all documents drawn from a random sample of nonresponsive documents as a validation process.[footnoteRef:19]  To meet the defendant’s concerns, an order in one of these mass-tort MDLs (Allergan MDL) provided the responding party an opportunity to withhold documents from the random sampling for reasons other than nonrelevance, if it determined in good faith that they should be reviewed by the court.[footnoteRef:20] A similar provision is contained in OPES, but it provides the responding party the absolute right to withhold any document that it has concerns with. Providing the responding party the right to keep selected nonresponsive documents confidential addresses their main concern about opening a can of worms and unwarranted fishing expeditions.[footnoteRef:21]   [19:  See Department of Justice TAR Protocol Antitrust Division, Tracy Greer, Senior Litigation Counsel eDiscovery, “The Division has moved to implement several discovery initiatives that have a significant impact on lawyers and their clients who are involved in Division investigations.  This paper discusses a number of … Validation.  The Division consistently has asked the responding party to provide a statistically significant sample of nonresponsive documents to ensure that facially responsive documents were not excluded from the collection.  Typically, we ask the responding party to generate five to seven statistically significant samples, and the samples (minus any documents coded as privileged) are made available to a Division lawyer for a quick review.  Division staff reviews the samples over a secure Web-based viewer or in the offices of the producing party’s counsel.  Generally, the Division agrees to complete its review of the samples in one or two days.  The focus of the review is to look for obviously responsive documents so material that their exclusion would undermine confidence in the TAR process.  All parties that successfully have negotiated TAR protocols have agreed to this process.” Supra, endnote 7.]  [20:  See Allergan Biocell Textured Breast Implant Prod. Liab. Litig., Special Master Case Management Order No. 31, p. 2 (D. N.J. Sept. 7, 2023).]  [21:  For example, the nonresponsive documents could include “smoking-gun” evidence of an unrelated employment-discrimination claim.  Some defense lawyers are also concerned that the disclosure of nonresponsive documents will only raise more questions and challenges about the cutoff point between important and nonimportant documents.  Such expectations would make more sense if “responsive” documents were being withheld in the null set.  But the proposal includes only the disclosure of asserted nonresponsive documents withheld in the null set, which have no relevance and should not affect the discovery at hand.] 

To address the requesting party’s concerns that withholding individual documents might shield important documents from disclosure and shatter their confidence in the validation process, the withheld documents would be subject to an in camera examination by a judge, magistrate judge, or a special master, who would evaluate whether the documents are indeed not relevant.[footnoteRef:22]  By addressing the requesting party’s and responding party’s concerns, both sides should be in a better position to agree on what is and is not important discovery in resolving the issues.  [22:  Although OPES targets only documents important in resolving the issues, “relevant documents” found in the in camera examination would be disclosed to the requesting party so that they can determine for themselves whether the documents are important in resolving the issues. ] 

Best Practice MDL-§ 8(d)(iii): As part of the report addressing discovery, the parties should also address sundry topics that often arise. Permanent No. MDL-§ 15(c)(v).

Another issue that may be raised in the report to the court is whether discovery should be limited to general-causation issues instead of individual-fact discovery. [footnoteRef:23] Some MDLs may benefit from staying all discovery at the outset of the proceedings pending a decision on a threshold legal issue that could lead to the speedy and efficient resolution of large groups of cases within the MDL, if not the entire litigation.[footnoteRef:24] Other MDLs may benefit from staged or bifurcated discovery designed to address common issues, such as general causation, before getting to more case-specific issues usually reserved for bellwether trials.[footnoteRef:25]  [23:  In re: Roundup Products Liability Litigation (MDL No. 2741); In re: Johnson & Johnson Talcum Powder Litigation (MDL No. 2738).]  [24:  See MANUAL FOR COMPLEX LITIGATION, § 22.35 (4th Ed.2004); see also, In re: Social Media Adolescent Addiction/Personal Injury Products Liability Litigation (MDL No. 3047).]  [25:  In re: Roundup Products Liability Litigation (MDL No. 2741); In re: Johnson & Johnson Talcum Powder Litigation (MDL No. 2738). ] 

Individual states and countries have enacted privacy and data-protection laws that impose obligations on litigants, which may limit disclosure of protected information in discovery. Violations can be subject to severe penalties and compliance may entail significant burdens and expense, which the parties should alert the judge to.   For example, some MDLs may involve hundreds of thousands of claimants whose individual medical condition(s) are integral to the litigation. Witnesses may reside or be located outside the United States and may or may not submit to the Hague Convention.  Plaintiffs may be represented by dozens of law firms and an even greater number of lawyers from diverse areas of the country, each of whom may have a different idea of, among other things, the signature injuries, causation, damages, and the best way to prove same. Such discovery raises difficult and complex issues that the judge may be unfamiliar with and should be raised by the parties in the report to the court.  
Evidence Rule 702 motion practice is often key in mass-tort MDLs.  Courts have relied on the parties’ input to manage the number of experts and their depositions and avoid duplication, facilitating an orderly process.
Efficient dispute-resolution methods, often involving the appointment of neutrals, are necessary to handle discovery disputes that are likely to arise and can inform decisions on limiting the overall expense of discovery proportional to the needs of the MDL. 
Although judges are familiar with deposition practices, the number of depositions and coordination necessary in large-scale litigation can raise unique issues that the parties should alert the judge to.[footnoteRef:26] Third-party discovery is essential in an MDL, which often, at least, touches upon proprietary secrets, privileged information that must be located, retrieved, and then subjected to multiple levels of review prior to being produced. Third-party discovery initiated in foreign jurisdictions is particularly complicated. All these issues and topics may be appropriately addressed in the report at the initial-management conference. [26:  See In Re: Bard Implanted Port Catheter Prod. Liab. Litig., MDL No. 3081, Case Management Order No. 21 (April 23, 20243) (case-management order containing deposition protocol).] 
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