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SUMMARY OF THE

REPORT OF THE JUDICIAL CONFERENCE COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
The Committee on Rules of Practice and Procedure recommends that the Judicial Conference:
1. Approve the proposed amendments to Civil Rules 4, 5, 12, 14, 26(a), 26(b)(l), 26(b)(2), 26(d) and (f), 30, 34, and 37 and to Supplemental Admiralty Rules B, C, and E and transmit them to the Supreme Court for its consideration with the recommendation that they be adopted by the Court and transmitted to Congress in
accordance with the law............................................. pp. 2-11
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PROPOSED COST-BEARING RULE 26 AMENDMENT REJECTED BY JUDICIAL CONFERENCE AT ITS SEPTEMBER 1999 SESSION


[image: ]Rule 26. General Provisions Governing Discovery; Duty of Disclosure
1	*****

[image: ]2	(b) Discovery and Limits.

3	*****

4	(2) Limitations. By order or by local mle, the court

5	may alter the limits in these rules on the number of

6 depositions and interrogatories; or and may a-lso limit the

7 length of depositions under Rule 30._.and By order or local

8 rule, the court may also limit the number of requests
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FE0ERAL RULES OF CIVIL.PROCEDURE	91
9 	under Rule 36. The court shall limit the frequency or extent of use of the discovery methods  otherwise
11 permitted under these rules and by any local rule shall be

12 limited by ,the court, or require a party seeking discovery

13 to pay part or all of the reasonable expenses. incurred by

14 the responding .party, if it determines that:	(i) the

15 discovery	sought	is	unreasonably	cumulative	or

16 duplicative, or is obtainable from some other source that

17 is more convenient, less burdensome, or less expensive;

(ii) the party seeking discovery has had ample opportunity

19 by discovery in the action to obtain the information

20 sought; or (iii) the burden or expense of the proposed

21 discovery outweighs its likely benefit, taking into account

22 the needs of the case, the amount in controversy, the

23 parties' resources, the importance of the issues at stake in

24 the litigation, and the importance  of the proposed

25 discovery in resolving the issues. The court may act upon
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Rules App. A-99
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26 its own initiative after reasonable notice or pursuant to a

27 motion under subdivision Rule 26(c).

28	* * * * *
Committee Note

[image: ][image: ]Subdivision (b)(2). Rules 30, 31, and 33 establish presumptive national limits on the numbers of depositions and interrogatories. New Rule 30(d)(2) establishes a presumptive limit on the length of depositions. Subdivision (b)(2).is amended to remove the previous permission for local rules that establish different presumptive limits on· these discovery activities. There is no reason to believe that unique circumstances justify varying •these nationally-applicable presumptive limits in certain districts. The limits can be modified by court order or agreement in an individual action, but "standing" orders imposing different presumptive limits are not authorized. Because there is no national rule limiting the number of Rule 36 requests for admissions, the rule continues to authorize local rules that impose numerical limits on them. This chang is not intended to interfere with differentiated case management in districts that use this technique by case-specific order as part of their Rule 16 process.
The amended rule also makes explicit the authority that the Committee believes already exists under subdivision (b)(2) to condition marginal discovery on cost-bearing -- to offer a party that has sought discovery beyond the limitations of subdivision (b)(2)(i), (ii), or (iii) the alternative of bearing part or all of the cost of that peripheral discovery rather than to forbid it altogether. The authority to order cost-bearing might most often be employed in connection with limitation (iii), but it could be used as well for proposed discovery exceeding limitation (i) or (ii). It is not expected that this


cost-bearing provision would be used routinely; such an order is only . authorized when proposed discovery exceeds the limitations of subdivision (b)(2). But it cannot be said that such excesses might only occur in certain types of cases. The limits of (i), (ii), and, (iii) can be violated even in "ordinary" litigation. It may be that discovery requests exceeding the limitations of subdivision (b)(2) occur most frequently in connection). with document requests under Rule 34, cf Rule 45(c)(2)(B) (directing the court to protect a nonparty against "significant expense" in connection with document production required by ·a subpoena); and Rule 34 now calls attention to the provisions of Rule 26(b)(2) for that reason: But the limitations also apply to discovery by other means.

In any situation in which discovery requests are challenged as exceeding the limitations subdivision (b)(2), the court may fashion an appropriate order including cost-bearing.  Where appropriate it could, for example, order that some discovery requests be fully satisfied because they are not disproportionate, direct that certain requests not be answered at all, and condition responses to other requests on payment by the party seeking the discovery of part or all of the costs of complying  with the request, In determining whether to order cost-bearing, the court 1should ensure that only reasonable costs are included, and (as suggested by limitation (iii)) it,may take account of the parties' relative resources in determining whether it is appropriate for the party seeking discovery to shoulder part or all of the cost of responding to the discovery.0

The court may enter a cost-bearing 1order in connection with a Rule 37(a) motion by the party seeking discovery, or on a Rule 26(c) motion by the party opposing discovery. The responding party may raise the limits of Rule 26(b)(2) in its objection to the discovery request or in a Rule 26(c) motion, or in response to a request under subdivision (b)(l) that the court authorize discovery beyond matters
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Rules App. A-100

Rules App. A-101

[image: ][image: ]relevant to the claims1 or defenses. Alternatively, the court may act on its own initiative.
Rules App. D-10
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