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		The Center once again tackled the most serious and controversial issues arising in mass-tort MDLs at its bench-bar summit at Northwestern University Pritzker School of Law on July 10, 2025. Thirteen federal judges and 35 defendant and plaintiff lawyers and other experts exchanged their views on potential solutions. Below is a bullet summary of the discussions at the summit.

The Center is forming a volunteer bench-bar team to draft best practices addressing these matters. The Center will produce first drafts of sections for the team’s review and editing at monthly 60-minute Zoom sessions. Please advise us if you would like to join the team by clicking Here.

The Center will begin highlighting lawyers on its advisory council in future notices. Council members are frequent speakers at Center summits. They make a special effort to improve the administration of justice, working with lawyers from across the aisle and the bench. The ability to work with others is a highly sought-after talent in class actions and especially in mass-tort MDLs. It is important that such extra work be recognized.

Please consider joining the Center’s advisory council by clicking Here.

Summary of Views and Analyses at Mass-Tort MDL Summit at Northwestern University

Most recent mass-tort MDLs have adopted a 10% common-benefit fee, which is reasonable.

· The 10% represents roughly a one-third contingency fee withheld from the contingency fees of noncommon benefit-fee lawyers.
· Several judges expressed a strong preference for wide latitude in setting the percentage to meet unusual circumstances of the case.
· On the other hand, a uniform national standard provides clarity and predictability, reduces time preparing briefs, mitigates satellite litigation, and protects judges from reversals for abuse of discretion.
· Rules committees face similar objections when judges oppose amendments of the federal rules, which limit their discretionary authority, e.g., many judges opposed Rule 30 presumptive limits of ten depositions and seven hours for similar reasons.

No one is satisfied with how common-benefit fees are allocated among law firms for work performed.

· The original purpose of “court-imposed” lodestar to crosscheck a common-benefit fee percentage no longer applies, because the percentage is set early in the case.
· Whether the court or plaintiff lawyers themselves should authorize and administer lodestar reporting raises questions about administrative burdens and perverse financial incentives.
· A successful joint-venture agreement among plaintiff law firms that allocated the common-benefit fee without the court imposing lodestar reporting may provide a model in other mass-tort MDLs.
· Designating a special master or other neutral to administer lodestar reporting is an important safeguard along with transparent and detailed provisions.
· An appeal process should be established.
· A court may establish a litigation budget, which may check incentives to perform unwarranted work under the lodestar method.

Massive ediscovery overproduction is worsening and becoming entrenched in mass-tort MDLs.

· The meaning of “relevant” under Rule 26 is uncertain, providing little guidance and predictability on what is “discoverable,” which promotes overproduction of ediscovery in well-financed mass-tort MDLs.
· Joint training of an AI tool, including TAR, can mirror the decision-making of both sides in determining what should be discoverable, reducing overproduction.
· Joint training applies an iterative process based on reviews of a sufficient number of documents randomly selected initially and then progressively narrowed by the AI tool to documents most significant in resolving the issues.
· In camera examination by a judge of “nonrelevant” documents, which the defendant withholds during the training stage, provides a key safeguard for both sides.

Designating a single vendor responsible for collecting medical and other records of individual plaintiffs makes the process more efficient.

· Establishing a process for a vendor to collect records-release authorizations, collect records, and distribute records within set time limits is reasonable.
· Further investigation or discovery may reveal questions about whether the alleged injury or illness was caused by a specific product or was manifest many years ago, which may call for supplemental requests for medical records.
· Single show-cause hearing; determination whether ruling is with or without prejudice depends on circumstances of the case.

Claims-administrator-selection process is not transparent.

· Publication of selection criteria and authority to select claims administrators may be warranted.
· Transparent selection process invites problems with low bidders who may be unable to handle at scale later-developing mass-tort MDLs.
· Alleged failures to disclose distribution of all revenue earned from settlement escrows has led to recent lawsuits.
· Court should monitor deadlines for disbursements.

Parties and court should consider greater use of magistrate judges to try cases in mass-tort MDLs.

· Depending on the culture of the district, magistrate judges try many cases in some district courts but only a few or none in other district courts.
· Transferee judge should try first two or three bellwether cases before consideration of magistrate judges to try other cases.
· Consider remand to transferor district and have magistrate judge try case on parties’ waiver of venue.
· Defendant lawyers’ concerns that client will penalize the lawyer for opting to use a magistrate judge if verdict in magistrate-judge-tried cases is adverse is offset by considerations that: (i) jury trial involved, and jury is decision maker not the magistrate judge; (ii) purpose of bellwether trials is to provide information on value of individual cases, which may be remanded for trial to many different judges; and (iii) transferee judge may be viewed as leaning towards one or the other side.

Please check the Center's website for information about its upcoming bench-bar summit on mass-tort bankruptcies at the Cleveland State University College of Law on November 13, 2025.
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		Please join 15 judges and 30-35 prominent defendant and plaintiff lawyers at the Center’s MDL summit at Northwestern University on July 10, 2025, discuss, among other topics, whether the lodestar analysis has outlived its usefulness in mass-tort MDLs. You may register Here.

The assessment of a common-benefit percentage is a “practical” solution to a real-life problem of “free-riders” in a mass-tort MDL. It borrows a concept that is used for other purposes in a class action. An MDL court sets the percentage early in litigation based primarily on fee percentages set in previous mass-tort MDLs. After 25 years of practice, the bench and bar have coalesced on a common-benefit 10% assessment in a mass-tort MDL as a reasonable division of the contingency fees between lawyers who litigate the MDL and lawyers who bring in claimants.

Unlike a class action, a lodestar analysis in a mass-tort MDL is not used to cross-check the common-benefit 10% assessment. It could hardly do so because the court sets the percentage well before counsel perform services. Instead, the lodestar analysis is solely used to aid lead counsel allocate the 10% assessment among individual law firms. The summit will discuss whether the burdens and costs associated with conducting the lodestar analysis are unnecessary and counterproductive and regulate matters that are best handled directly by plaintiff counsel.

A lodestar analysis incurs costs and burdens including:
· Compensation for a CPA monitoring time reports
· Compensation for a special master handling fee-allocation disputes
· Hundreds of hours devoted to reporting by lawyers, many of whom have no, or little, experience in submitting hourly reports
· Compensation for steering subcommittee members reviewing and assessing “value” of services performed
﻿
Not only is lodestar reporting costly and burdensome, but the utility of mandating time reports is unclear and counterproductive. As noted by the judges in the California state complex-litigation division, the lodestar method creates the perverse incentive for lawyers to “pad hours.” For example, lawyers reportedly manually review 3-10 million documents produced in discovery, despite applying their own version of TAR or a similar AI method, which ranks documents in significance from 0 to 100. The ranking calls into question the reasonableness of manually reviewing hundreds of thousands of documents ranked at the bottom of millions.

Moreover, while lodestar reports are intended to set “objective” metrics to allocate the 10% common-benefit assessment among participating law firms, the reality is otherwise. Plaintiff steering subcommittee members must make subjective judgments “valuing” the aggregate work of law firms, which supersede, in effect, the submitted time reports. The disparity in the subjective valuations is enormous, so that one firm is paid six times more than another firm for the same amount of time reported. Bad blood is created between disappointed law firms and fierce satellite litigation often ensues.

As an alternative to court-imposed lodestar reporting, plaintiff counsel could look to the practice of the California complex-litigation division, which approves a common-benefit percentage, e.g., 10% but assigns plaintiff lawyers the responsibility to develop a fee-allocation agreement acceptable to participating law firms. Plaintiff counsel could decide to make gross allocations to individual law firms, for example, 12%-15% to lead-counsel law firms; 3-5% to a firm for handling 15 depositions of experts. The allocations are based on the “value” of their service instead of the time spent on it, eliminating the incentives to manually review millions of discovery documents. The summit will address the possibility of developing guidance on the contents of the fee-allocation agreements as a safeguard for law firms not in the leadership.

Inquiries about the summit, including opportunities to sponsor the event, should be sent to contact@rabiejcenter.org. 
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		Please join 15 judges and 25-30 prominent plaintiff and defendant lawyers address several of the most controversial issues affecting mass-tort MDLs at the Center’s Summit at Pritzker School of Law, Northwestern University, on July 10, 2025. You may register for the summit and submit the $950 fee Here.

A Closer Look at the Lodestar Method

New Fed. R. Civ. P. 16.1 takes effect on December 1, 2025, and requires parties to submit a report at the initial-management conference, stating their views on likely issues. Guidance would be useful for the bench and bar assessing a common-benefit percentage and the conditions for payment.

Lawyers in mass-tort MDLs who perform little or no work in the litigation enjoy the fruits of the labor of other lawyers who spend much time and their own money. Courts have addressed this “free-rider” problem by assessing a percentage of the final settlement for common-benefit work funded by plaintiff lawyers who consent to the assessment payable from their putative contingency fees. To aid the bar regulate this practice, MDL courts require lodestar hourly time records as a basis to allocate the common-benefit assessment among individual counsel and firms.

The summit will examine whether the lodestar analysis is no longer useful to cross-check the percentage assessment because the bench and bar have generally recognized and accepted 10% to be reasonable in a mass-tort MDL. 

MDL courts rely on the “common-fund” theory as a basis for authority to create the fund, which applies in many class actions and is used in fee-shifting statutes. In common-fund cases, courts use a percentage, the lodestar, or a combination method to determine what percentage of the common fund is payable to attorneys at the end of litigation. Neither the percentage nor lodestar approach is viewed as preferable in class actions. 

Although the name is the same, the purpose of a common fund in a class action could not be any more different from a mass-tort MDL, which calls into question the need to require an onerous lodestar analysis.  

A judge in a class action bears a special responsibility to the class because it appoints class counsel on their behalf to represent their best interests and fixes the appointed counsels’ contingency fee award, which reduces the class members’ recoveries. The judge has an obligation to ensure that the amount and mode of payment of attorney’s fees do not unfairly reduce the claimants’ recoveries, and some judges use the lodestar analysis to cross-check the reasonableness of the percentage at the end of litigation.

On the other hand, claimants in a mass-tort MDL choose their own counsel and set their own terms of the lawyers’ compensation, subject to any conditions imposed by a state statute. A judge sets the common-benefit assessment at the beginning of litigation solely to address the “free-rider” problem, which affects only the lawyers’ compensation. The lodestar method is not used to cross-check the percentage assessment as in class actions. And after 25 years of mass-tort MDL practice, the bench and bar recognize and accept 10% as a reasonable percentage for an appropriate division of contingency fees between lawyers working on a case and lawyers bringing in the claimants. The 10% assessment represents approximately 30% of an individual lawyer’s contingency fee (33%, though it may vary in individual cases).

Having reached a general consensus that 10% is a reasonable assessment in mass-tort MDLs, courts have successfully resolved the “free-rider” issue, their stated goal. The summit will consider whether plaintiff counsel can decide for themselves how best to allocate the 10% assessment among themselves, eliminating the need of a lodestar analysis.  

The summit will consider the following issues in the context of the new Rule 16.1 report:
﻿
·  the soundness of setting a presumptive 10% as the common-benefit assessment in a mass-tort MDL;
·  usefulness of the lodestar hourly time records, particularly when a plaintiff-compensation subcommittee determines the allocations based on its subjective judgments of the “value” of the work;
· the California state complex-litigation court’s procedure in asbestos mass torts, which authorizes a common-fund assessment, but leaves the allocations solely in the discretion of the plaintiff counsel;
· unforeseen consequences creating enormous attendant costs and burdens associated with the lodestar reporting, including incentivizing “make work”; and
· the feasibility of alternative fee-measurement approaches administered by plaintiff counsel allocating the 10% assessment, which include safeguards ensuring that every plaintiff counsel is not unfairly compensated.

The Center’s next “Constant-Contact” announcement will describe the consequences of using the lodestar method based on the analysis and rulings in Judge Goodwin’s seven pelvic-mesh MDLs.

Inquiries about the summit, including opportunities to sponsor the event, should be sent to contact@rabiejcenter.org. 
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		Available Judicial Resource Going Unused in Mass-Tort MDLs 

The duration of some mass-tort MDLs can deny certain plaintiffs justice. Unfortunately, a plaintiff afflicted with a life-threatening illness, often some form of cancer, can pass away before their claim can be resolved in a lengthy mass-tort MDL. These cases are not selected as candidates for bellwether trials for various reasons, including the limited time of the transferee judge to hold trials. The upshot is that the system prevents these plaintiffs from having their day in court.

Congress provided courts with additional judicial resources intended specifically to address these types of situations. Title 28 of the United States Code, section 636(c), authorizes a court to designate a magistrate judge to handle civil trials on consent of the parties. Under the statute, the clerk of court is responsible for notifying “the parties of the availability of a magistrate judge to exercise such jurisdiction” at the time that the action is filed. The court may vacate such a reference.

For the twelve-month period ending December 31, 2024, magistrate judges in nearly every district terminated a total of 17,478 civil cases under 28 U.S.C. § 636(c); none of them in a mass-tort MDL.

Please join the Rabiej Litigation Law Center, 15 judges and 30 plaintiff and defendant lawyers examine best practices that can be developed to promote notifying parties of the opportunity for magistrate judges to try civil cases in a mass-tort MDL. The summit will examine whether there are ways to distinguish time-sensitive cases that require immediate attention from “bellwether” trials, which parties might prefer having the transferee judge handle because of their great tactical and strategic importance.
﻿
The summit will also discuss whether it makes sense to raise the issue with judiciary organizations, like the Federal Magistrate Judges Association and the Federal Judges Association, as well as other bar organizations, who might be interested in helping to promote the use of magistrate judges in mass-tort MDLs.

The best practices will be incorporated into the Center’s Compendium and provide useful guidance for parties submitting their report at the initial-management conference required under New Rule 16.1, which takes effect on December 1, 2025. 

The Rabiej Litigation Law Center and its predecessors have a proven track record of success, realizing practical improvements in the management of mass-tort MDLs. Please consider registering for this summit and join the effort to improve the administration of law in mass-tort MDLs and play an important role working with judges in developing practical solutions. Information on the summit, including the agenda, materials, panelists, and online registration is HERE.
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	Download Draft
﻿
Submit Comments by October 25, 2024, to contact@rabiejcenter.org
 
The Center is pleased to submit a preliminary draft of Revisions to Best Practice Permanent No. MDL-§ 9 for public comment, which are due by October 25, 2024. The proposed highlighted revisions add further support to the recommendation in the best practice that the JPML should undertake a more rigorous examination of premature mass-tort MDLs before centralizing them.
 
The revisions are grounded in proposed Best Practice Permanent No. MDL-§ 15(b), which is also out for public comment. The explanations in the new best practice undercut the long-held conventional wisdom justifying mass-tort MDLs because they always save the courts and parties from doing repetitive work, especially discovery, that they would otherwise have to do in individual cases and thus are more much more efficient. But the justification ignores the added unnecessary work and costs generated by actions that would not have been filed but for the MDL.

As explained in Best Practice Permanent No. MDL-§ 15(b), parties are entitled under Fed. R. Civ. P. 11 to file actions without an evidentiary basis solely on “information and belief” without any evidence supporting the action on the expectation that such evidence will be found after reasonable time for investigation or discovery. Once an MDL is created, it is often too late to control the number of unwarranted tag-along actions subsequently filed because of the Rule 11 liberal pleading standard.  These actions often require significant investigation or discovery to dispose of.

While some courts strive to handle questionable claims as early as possible, the parties at the beginning of an MDL are devoting most of their resources to more urgent general-causation issues, which can make-or-break the case, leaving less time and resources to timely evaluate and alert the court to individual actions.  The outcome is predictable; the number of unreviewed actions filed in the MDL can explode and overwhelm the parties and court.
    
The proposed revisions to the best practice highlight the efficiencies gained by delaying centralization of actions that likely will turn into a mass tort; and developing a track record of trials and settlements in individual actions that crystallize the claims and defenses, which can be used to screen actions and limit discoverable claims and defenses filed in a subsequent MDL, if one is later authorized.  
· 
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	Request for Public Comment on Draft Best Practices


Download Draft
Submit Comments by October 25, 2024 to contact@rabiejcenter.org
 
The Center is pleased to submit the preliminary draft of Best Practices for an Initial-Management Conference in a Mass-Tort MDL for public comment, which are due by October 25, 2024. 

The draft best practices take into account new Fed. R. Civ. P. 16.1, which is scheduled to take effect on December 1, 2025. The rule provides “a framework for the initial management of MDL proceedings” and is based on standard practices followed by transferee judges in mass-tort MDLs. The rule provides an opportunity for lawyers to recommend case-management procedures to efficiently administer their mass-tort MDL.
 
The draft best practices provide comprehensive guidance on the myriad topics listed in new Rule 16.1, which must be addressed by the parties unless the court orders otherwise. Many of the topics do not necessarily require final decisions, but early consideration is prudent for planning and management purposes. The draft is timely not only because of the effective date of Rule 16.1, but also because the Manual for Complex Litigation is being revised with a target date of late 2025. 
 
Rule 16.1 establishes an open template that will be filled for years to come with new procedures developed by the bench and bar. The Center will regularly update its best practices, adding those new procedures. 

Below is a selection of several topics addressed in the draft for those who may want to comment only on particular topics. In particular, Best Practice 6(b) establishes a process that handles actions, which have no evidentiary basis at the time of filing but evidence is expected to be found after reasonable time for investigation or discovery. 
 
 
______________________
 
List of Selected Draft Best Practices Addressing Topics to be Considered at Mass-Tort MDL Initial-Management Conference
 
· Best Practice 5(a) -- Appointing leadership counsel (p. 10)
· Best Practice 5(b) -- Selection of central-exchange information platform
(p. 13)
· Best Practice 6(b) -- Developing process that confirms the evidentiary basis of actions,  addressing frivolous and meritless filings (p. 22)
· Best Practice 6(b)(ii) -- Developing criteria for minimum evidence required to support an action, e.g., proof of purchase, medical records of alleged injury (p. 26)
· Best Practice 6(b)(iii) -- Recommending reasonable time to conduct investigation or discovery of claims made on information and belief without having evidence supporting them at time of filing (p. 27)
· Best Practice 6(b)(iv) -- Addressing failure to provide evidence supporting claims in timely manner (p. 28)
· Best Practice 6(b)(v) – Addressing defendant's denials of factual contentions on information and belief (p. 29)
· Best Practice 6(b)(vi) -- Deterring "aggregators" using Rule 11 sanctions imposed by the judge on their own (p. 30)
· Best Practice 6(b)(vii) -- Recommending that Judicial Conference study appropriate filing fees in mass-tort MDLs (p. 34)
· Best Practice 6(c)(i) -- Encouraging early Rule 34 discovery requests (p. 36)
· Best Practice 6(c)(ii)(B) -- Random sampling and disclosure of nonresponsive discovery documents (p. 40)
· Best Practice 6(d)(i) -- Establishing separate litigation and settlement tracks (p. 45)
· Best Practice 6(d)(ii) -- Appointing special master as settlement mediators (p. 46)
· Best Practice 6(d)(ii) -- Appointing special master to estimate aggregate value of tort claims (p. 47)
· Best Practice 6(d)(iv) -- Imposing deadlines on filing actions and settlement negotiations (p.48)
· Best Practice 6(e)(i) -- Designating magistrate judge, including recalled magistrate judge, to try bellwether trials with parties' consent under
28 U.S.C. § 636(c) (p. 50)
· Best Practice 6(f) – Submitting position statements separately and not as part of the record (p. 51)
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