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First of all, I'd like to note that John Rabiej and I go way back. We worked together on the Rules Committee, and he was the structural support of the entire committee. And so he probably knows more than any member of the committee what we were doing over those years.
John has given us a subject today centered on the meaning of the word “relevant” when defining the scope of discovery under Rule 26. This is an especially difficult subject. The word “relevant” is a very broad word. It's closely related to the word related. It has some causal components to it. And it means a lot depending on what the object of the word is.
It is also difficult now in the context of this exponentially expanding discovery, based on electronic discovery. And, I am going to suggest a little later that perhaps the practice of discovery, has long bypassed the word “relevant” to accomplish discovery on a more pragmatic basis as computers can be programed. I have some views I'll share with you on that.
History of Scope of Discovery
But first, I think it might be appropriate to do a little bit of history. Before 1938, the function of, giving notice of claims, forming issues, and revealing facts was all performed by the pleadings, albeit, inadequately, and very little discovery was available. In 1938, the new Federal Rules of Procedure and an entirely new procedural philosophy took hold.
Pleadings were restricted generally to giving notice, and discovery was expanded to serve the role of defining issues and revealing the facts. This was understood to be a major shift in procedure, and at the time it was understood to be experimental. But thereafter, for some 30 years, the scope of discovery and its importance increasingly expanded. This was done by the 1946 amendments to the rules, and perhaps even more so by the Supreme Court's decision in Hickman v. Taylor.
Let me share with you an important quote from Hickman. You probably all remember it. This is the quote. “The Federal Rules of Civil Procedure are designed to enable the parties to discover the true facts and to compel their disclosure wherever they may be found.”  It is said that inquiry may be made under these rules, epitomized by Rule 26, as to any “relevant” matter which is not privileged.
The court went on to say that the deposition-discovery rules are to be accorded broad and liberal treatment. No longer can the time-honored cry of “fishing expedition” serve to preclude a party from inquiring into the facts underlying the opponent's case. The bar loved this, and discovery continued to increase over the next 20 years, not only in scope but also in purpose.
Moreover, while discovery had originally been controlled by the courts, it was now given to the adversaries to use on their own initiative as they chose. 
Rules Committee Amends Rule 26
In confirmation of this new outlook, the Rules Committee amended Rule 26 in 1970 to read, and I'm now quoting: “Parties may obtain discovery regarding any matter which is relevant to the subject matter involved in the pending litigation relevant to the subject matter involved in the pending litigation.” The rule went on to explain. “It is not ground for objection that the information sought will be inadmissible at the trial, if the information sought appears reasonably calculated to lead to the discovery of admissible evidence.”
This is indeed broad, and the Supreme Court piled on. In 1978, it decided Oppenheimer Fund v. Sanders, where the court noted that “relevant” as used in Rule 26 should be construed broadly, “to encompass any matter that bears on or that reasonably could lead to another matter that could bear on any issue that is or may be in the case.”
Listen to this definition of “relevant.” I don't know why it has never been overruled. It's to be construed broadly, to mean, “to encompass any matter that bears on or that reasonably could lead to other matter that could bear on any issue that is or may be in the case relevant.” Thus, it was understood to reach even potential changes in the cases, issues that might later appear.
The gates were open, Pandora's box was opened, so to speak, and the curses abided. First discovery became the major cost in litigation. Indeed, a Rand study conducted later, while I was chair of the Rules Committee, concluded that in cases where discovery was used, its costs represented the vast majority of the costs of litigation. Studies like this, and ones done by the Department of Justice and other organizations, elevated discovery to an issue of public policy discussed at the highest levels of government.
I even remember President Reagan complaining about discovery and its cost. In addition, discovery started to be used as a tactical weapon, a mechanism for delay and oppression of the opposing party. This abuse also prompted responses. This time with respect to the rules of ethics. By 1980, the Rules Committee began to recognize the problems of cost and abuse and began to study how to address them.
In 1983, the committee noting that “excessive discovery and evasion or resistance to reasonable discovery request posed significant problems,” made a rules change that gave district courts tools to address those problems. But the scope of discovery remained the same. The approach was not unlike a situation where we unleashed a wild animal, and instead of attempting to cage it, we only adopted measures to tame it.
Finally, in 2000, the Rules Committee did make a change to the scope of discovery in Rule 26, eliminating the parties’ ability, I emphasize the parties’ ability, to obtain discovery related to subject matter of the action and restricting them only to discover “relevant” evidence to any party's claim or defense. So the change was from “relevant to the subject matter of the action” to matters “relevant to the parties’ claim or defense.”
The courts, however, were still left with the authority to authorize discovery “relevant to the subject matter.” The idea was to give courts more control, and the hope was that while the lawyers might not appear to appreciate the subtlety of the 2000 change, the idea was to give courts the authority to regulate the change. As you may recall, in the beginning, all discovery was regulated by the courts. And this was a notion to do two things.
One was to try to limit the scope that the attorneys themselves could initiate to “relevant to a claim or defense” and, and to authorize the courts to give the broader discovery, if they thought appropriate. Finally, in 2015, the Rules Committee eliminated the court's authority, thus limiting Rule 26 to discovery that, is “relevant to any party's claim or defense and proportional to the needs of the case.”
Broad Scope of Discovery
In short, even though the broad, virtually unlimited scope of discovery was narrowed to discovery of matters related to the parties’ claim or defense, one would have thought that costs and abuse might have been somewhat mitigated, but the story of reality is a different one, which other members of the panel will speak to. I think both from the plaintiff's side and the defendant’s side.
And this is especially now in the age of electronic discovery, which has changed everything. Despite the changes in rules, discovery today may be, in practice, even broader than matters “relevant to the subject matter” of the litigation and perhaps broader than the almost limitless definition given in the Oppenheimer case. We'll discuss that more today. What is clear to me, however, is regardless of how we come to understand, the word “relevant” has no limit in Rule 26. The scope of discovery will now be guided by the practice of computer searches and not by the degree of relevancy. 
Personal Observations
Now, a few personal observations that I would like to overlay on this. First and most important, I believe that discovery is far too expensive a procedure for justice making litigation overall, far too expensive. This is a thesis that I have been advocating for years.
And at one point we tried to address it, but my time limits on the Rules Committee ended. The command of article III is to resolve cases and controversies, presumably for all people, not only for those who can afford the discovery, and small businesses and individuals, will be unable to participate in such litigation because they can't afford discovery.
This is my view, something we must done that is more drastic than tweaking the word “relevant.” That said, in the current regime in place, I would encourage district courts to interpret the word “relevant” narrowly, although the Supreme Court earlier said broadly. But I think the telegraph from the Rules Committee now might justify using the word narrowly so as to include only matters that are directly relevant to the claims or defenses of the parties.
Now, what that would do is certainly leave out some peripheral documents from discovery. But in my judgment, complete 100% discovery is not the answer to justice, and the elimination of peripheral documents will not, in my judgment, change the outcomes of cases, but it will save costs. But observing what is going on in large commercial cases, especially class actions and multidistrict litigation, I am not sure that a change in the rules or their interpretations will accomplish much.
And this is not because the rules are ignored. It is because of the need to use computers in order to search large quantities of documents. Now, mostly electronic, rather than having the luxury of a lawyer making a Rule 26 judgment as to each document reviewed. We are now left to instruct a computer with a program to identify relevant documents that, as a practical matter, broadens discovery beyond relevancy, with the hope of finding relevant documents.
As I say, you'll hear more about this from the other panelists as to what is going on, but I suggest that the discussion of “relevancy,” with all my greatest respect for Mr. Rabiej, may now be “irrelevant,” and that the good management of discovery requires us more to focus on what computers can do and what they recently should do.
Of course, the next chapter is even more difficult as we begin to use AI, and that's a subject that I fear. To consider, and perhaps that defines me as a Luddite. Well, John, that's it for me. I've probably gone too long, but the subject matter is very interesting and extremely important. And I thank your litigation law center, for addressing this. It is indeed one of the most difficult problems for American litigation in my judgment. 
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Well, thank you, John, it's a pleasure to be with everybody.
Paul's observation put me in mind of being a lawyer many years ago in a courtroom when I objected to some evidence coming in by the other side on the ground that it was prejudicial. And the judge looked at me and said, Mr. Walker, nobody's interested in the evidence unless it's prejudicial; that's very true from one side or the other.
Artificial Intelligence Impact
Now I'm going to do, embark on an area that Judge Niemeyer wisely perhaps avoided. And that is the subject that Jenn mentioned of iterative alternative intelligence or AI. It really is impossible in this day and age to avoid that subject. Even the recently installed Roman Catholic pope, weighed in recently on AI and expressed his apprehensions about the good and the bad that it could bring.
So, you can't avoid that subject, and you can't avoid that subject in this context either. Despite its apparent novelty, the essence of AI is something lawyers and judges have been dealing with for a very long time. I think our discussion so far has already highlighted that point.  The subject just happens to be the subject of this webinar.
So, let me see if I can weave in a discussion of AI into the subject of relevance. The goal and purpose of artificial intelligence, at least as I understand it, is the functional understanding and expression of language. Language, of course, enables us to comprehend, express, and communicate concepts and ideas. Language separates us, homo sapiens, from other mammalians on earth.  Without highly developed language, we would all still be swinging from trees somewhere in Africa. After all, humans are not the only creatures to have migrated from Africa to the Eurasian landmass and to the Americas. 
But, homo sapiens took with them language and grammar in a way that these other creatures did not. Words and grammar are really the heart of language, and words and grammar are grist for the lawyers’ mill. Words and grammar are also grist for the large language models of artificial intelligence. Facts and laws are expressed in words and grammar. Words and grammar are the tools with which we understand and communicate evidence. Federal Rule of Evidence 401 calls for the admission into evidence of any evidence that has a tendency to make a fact more probable than it would have in the absence of such evidence and is evidence that is of consequence in determining the outcome of the action.
There is, I submit, little reason to think that AI cannot assist lawyers greatly, perhaps, in deciding what facts expressed as they are in words and grammar have the kind of tendency that Rule 401 speaks of.  In the argot of artificial intelligence, the selection of words that have a tendency to make a fact more likely apparent than it would have in the absence of such evidence.  In the context of AI, this is labeled as having “interpretability.”  This amounts to a selection of words and patterns of words that follow the same pathways in machine learning that is the same or similar to the neural pathways of the human brain. 
The Process of Human Decision Making
We tend to think that much judicial decision making is a kind of an inscrutable black box. We think about the jury process as being a black box. We think about some of the discretionary rules that trial judges have, where they are afforded wide discretion as something of a black box. Well, the advantage of AI and the large language model that AI uses provide a way to begin sorting out those factors that contribute to what otherwise may appear to be an inscrutable decision.
You might ask in a way, how I learned about artificial intelligence. Well, I learned about artificial intelligence in the same way that I've learned about a lot of subjects. Probably everybody else here has learned about subjects in the same way.  You learn about these subjects working as a lawyer or a judge, or perhaps both.
One of the rewarding aspects of our profession is that it brings you in touch with what's going on in the world in a way that very few other professions experience. And everybody knows, if you've been around a courtroom for a while, that there are a lot of things that matter in a courtroom that are never admitted into evidence; a lot of things would never pass the test of admissibility, but nevertheless, they do matter.
These influences are palpable. We just don't talk about them. In fact, we usually deny that these facts exist. This is a kind of a conceit or illusion. It's considered, at best, bad taste to talk about it.  A glaring faux pas in this regard was when Justice Tom Clark in the United States v. Estes case, dealing with cameras in the courtroom, said: “those of us who know juries realize the problem of jury distraction.”  It is hard to argue with the judge who says, “I know from my experience,” that thus and such is so. And of course, Justice Potter Stewart famously said in the Jacobellis v. Ohio case that “obscenity cannot be defined, but I know it when I see it.” 
AI Captures Factors Involved in Human Decision Making
There are, in fact, a lot of things that go into the determination of what matters for purposes of a decision that don't meet the test of admissibility, but artificial intelligence has a way of highlighting those factors in a way that human dialogue and lawyer argument cannot. With the exceptions of Justices Clarke and Stewart, much of it goes on in deciding relevance is never articulated. 
While evidence, codes and treatises may be long and detailed, there is an actress, Tallulah Bankhead, said, “There's more there than meets the eye.” There's a lot more than meets the eye in what matters in terms of outcomes in court. And AI proves this point in determining what goes into a decision about what is pertinent to an AI determination of meaning that could never pass a test of admissibility.
Large language models of artificial intelligence use a vast quantity of data, only a portion of which would pass a legal test of admissibility. The trick in applying this, this tool or these tools is determining what is fed into the maw of a larger language model, which, after all, trains itself. 
Large language models measure the size of the training corpus in tokens, with each word comprising one or more tokens. These tokens allow the large language model to recognize patterns in language, to generalize how language works, and interpret prompts and produce original output. Tokens are words or portions of words in numerical form. 
Each token is assigned a number from which the token dictionary provides a weight to determine its significance. The tokens are grouped in sequences, which are randomized for training and then grouped in vectors, which are numerical values to capture meaning, the relationship of words to one another, along with grammatical properties and other characteristics to approximate human language. The process by which these large language models do this is quite similar to the test of relevance as used by human beings. At its heart, relevance in life and relevance in law is predictive. Perhaps this is not always predictive in a causal effect way. Sometimes it's simply predictive in an association way, but it matters nonetheless.
There are many ways in which we can think about relevance. Most of them are not definitive. They hinge on context and understanding. Like so much in our profession, there are no bright lines to test what is relevant. Justice Holmes said, “the life of the law is not logic, it’s experience.” And what we can do with artificial intelligence, with the robust capability that it has, is to feed into it vast quantities of information.
And out of that process comes rules and associations that we never would have thought of as individuals. But we can use those in testing hypotheses, hypotheses on the plaintiff side, hypotheses on the defense side, and hypotheses for a judge to help make a decision. This is really, I think, a groundbreaking tool that will help us decide what really matters in terms of what is relevant, what is not relevant.
It's a way in which we can begin to get our arms around the vast quantity of data and information that Judge Niemeyer spoke about. Without this tool, the whole system would at some point or another come to a screeching halt. But I'm very optimistic that with artificial intelligence, we can begin to tackle what matters in terms of relevance in a way that we have never been able to do in the past.
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My Center is pleased to hold this first of three discovery webinars with TCDI, a long-time supporter.  For the past ten years, the Center as well as its predecessors at Duke and GW Law Schools has brought together more than 200 federal judges, and hundreds more plaintiff and defendant lawyers, to develop practical solutions to problems caused by litigation practices and procedures. 
Today we address the meaning of “relevant,” and how it causes excessive discovery.  Excessive discovery is not a new problem.  Since 1983, Rule 26 has been amended three times, by narrowing the scope of discovery, requiring proportionality, promoting party cooperation, and encouraging active judicial case management.  These four rule initiatives have helped rein in excessive discovery, but at least in mass-tort MDLs the problem has gotten worse, not better, with millions of documents produced in at least seven MDLs. 

Keyword Searches: Default Technology
Technology should help.  But Rule 26 takes no position on which search tool should be used, because such tools quickly become outdated.  Left to their own devices, lawyers rely on dated and overinclusive keyword searches, and produce millions of documents in discovery, a large number of which is virtually useless.   
Lawyers use keyword searches not because they oppose AI technology, including TAR, but because they have little confidence in its results if the opposing side exclusively trains it. 
The source of this distrust is today’s main topic. TAR is trained on documents that a human classifies as either “relevant” or “not relevant.”  After a certain number of documents are inputted into the machine, it works on its own based on those documents, and ranks all documents in order of significance on a scale from 0 to 100. 
AI-generative search tools are quickly eclipsing TAR.  Instead of a series of relevant documents inputted into a machine, a series of prompts or queries are inputted into the AI-generative model.   In both instances, human training based on subjective judgments on the meaning of “relevant” is required.
Under present practices, only one side usually trains TAR, using documents based on its understanding of the meaning of “relevant.”  It should surprise no one, that if there is no common understanding of the meaning of “relevant,” the results will not be trusted.  And lawyers will continue to turn to traditional keyword searches, though overinclusive, as the preferred search tool.  
Uniform Meaning of Relevant?
So the threshold issue is how uniform is the meaning of “relevant”?  We won’t debate which meaning of “relevant” is the best, we only aim to see whether there is any uniformity.
We look first at the Committee Notes to Rule 26, which explain every amendment since 1937.  Surprisingly, there is little in that long history on the meaning of “relevant.”  There is the reference in the 1946 amendments, which says that the purpose of discovery “is to allow a broad search for facts, the names of witnesses, or any other matters, which may aid a party in the preparation or presentation of his case.”  
And there is the 2000 Committee Note, which explains why Rule 26 was amended to narrow the scope of discovery from “relevant to subject matter” to “relevant to any party’s claims or defenses.”  Perhaps the meaning of “relevant” is too obvious. Or perhaps the meaning is too subjective to explain.
We have an extraordinary panel of experienced lawyers, judges, and experts who will share with us their meaning of “relevant” from their individual perspectives. Their bios are posted on the Center’s website at rabiejcenter.org. 
Jennifer Greenblatt from Goldman Ismail will give the defendant’s perspective, Paul Doolittle from Populin Willey and Anastopoulo the plaintiffs’ perspective, Jennifer Andres from TCDI the discovery-service provider’s perspective, and Judge Vaughn Walker the judge’s and special master’s perspective.  
But we begin with Judge Paul Niemeyer, who sits on the Fourth Circuit Court of Appeals, to help us understand the thought process of the Civil Rules Committee.  
Judge Niemeyer chaired the Advisory Committee on Civil Rules in 2000, and there is no one better than he to recount the committee’s history.
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