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TO:	 ADVISORY COMMITTEE ON BANKRUPTCY RULES FROM:	SUBCOMMITTEE ON BUSINESS ISSUES
SUBJECT:	SUGGESTIONS FOR AMENDING RULE 9031 (USING MASTERS NOT AUTHORIZED)

DATE:	AUGUST 29, 2025


Two suggestions to amend Rule 9031 have been submitted to the Advisory Committee, one by Chief Bankruptcy Judge Michael B. Kaplan of the District of New Jersey (24-BK-A) and the other by the American Bar Association (24-BK-C). These suggestions propose amendments that would allow masters to be used in bankruptcy cases and proceedings.

At the spring 2025 Advisory Committee meeting, the Subcommittee presented the results of a survey of bankruptcy judges conducted by Dr. Carly Giffin of the Federal Judicial Center to learn whether the judges thought the rules should allow masters to be used in bankruptcy cases and in what circumstances, if any, they had ever needed such assistance. More than half of the respondents (62%) said they had never needed a master, and just under a third (32%) said that they had. Nearly half of respondents (44%) said they were neither in favor nor against amending Rule 9031. Just over a third of respondents (35%) thought Rule 9031 should be amended, and just over a fifth (21%) said Rule 9031 should not be amended.

The Advisory Committee agreed with the Subcommittee that there was sufficient interest in allowing masters to be used in bankruptcy cases or proceedings that it should continue to consider the Kaplan and ABA suggestions. It identified as next steps researching whether there is any constitutional or statutory impediment to authorizing bankruptcy judges to appoint masters and considering drafts of possible rule amendments to authorize their use.

Are There Any Constitutional or Statutory Problems with Allowing Bankruptcy Judges to Appoint Masters?
This question was raised because during the Advisory Committee’s past considerations of proposals to authorize the use of masters, constitutional and statutory concerns have been voiced. Kyle Brinker, the former Rules Law Clerk, was asked to research these issues, and he prepared a thorough memo.

Mr. Brinker concluded that there is no constitutional or statutory impediment to the appointment of a master by a bankruptcy judge, so long as the judge can review the master’s findings of fact and conclusions of law de novo. He points out, among other things, that “magistrate judges have appointed masters on many occasions, and the constitutional authority to do so has not been questioned.”  He does, however, question whether the Bankruptcy Code
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authorizes payment of a master, while noting that expert witnesses, fee examiners, and mediators have been paid in bankruptcy cases despite the lack of specific authorization in the Bankruptcy Code.

Drafts of Possible Amendments to Rule 9031

A. Kaplan suggestion
Chief Judge Kaplan suggests a straightforward reversal of the current rule:

Rule 9031. Masters Not Authorized
Rule 53 F.R.Civ.P. does not apply applies in cases or proceedings under the Code.

Just as a drafting matter, the rule as proposed—in order to conform to the style of similar rules in Part IX—should provide as follows:

Rule 9031. Masters
Fed. R. Civ. P. 53 applies in a bankruptcy case.
Under this approach, Civil Rule 53—which is set out at the end of this memo—would be incorporated in its entirety.

B. ABA suggestion
The ABA suggests a multi-rule approach:

Rule 9031. Court-Appointed Neutrals Authorized.
In cases and proceedings under, and subject to the Code and Federal Rule of Bankruptcy Procedure 2016 and to the extent needed to facilitate the preservation of the estate, courts may order the appointment of neutrals in the same manner and subject to the same limitations and requirements as are set forth in F.R.Civ.P. Rule 53(a) through (g)(1).

Rule 7053. Court-Appointed Neutrals.
In adversary proceedings under, and subject to the Code and Federal Rule of Bankruptcy Procedure 2016 and to the extent needed to facilitate the preservation of the estate, courts may order the appointment of neutrals in the same manner and subject to the same limitations and requirements as are set forth in F.R.Civ.P. Rule 53(a) through (g)(1).

Rule 9014. Contested Matters.
(c) Application of Part VII Rules. Except as otherwise provided in this rule, and unless the court directs otherwise, the following rules shall apply: 7009, 7017, 7021, 7025, 7026, 7028–7037, 7041,
7042, 7052-7056, 7054– 7056, 7064, 7069, and 7071.

This multi-rule approach is not necessary. If Rule 9031 provides that Civil Rule 53 applies “in a bankruptcy case,” that incorporation applies to all types of proceedings, including adversary proceedings and contested matters. New Rule 7053 and an amendment to Rule 9014 would be
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duplicative and inconsistent with how other Part IX rules operate. For example, Rule 9026 makes Civil Rule 46 (Objecting to a Ruling or Order) applicable in a bankruptcy case. There is no Rule 7046, and Rule 9014 doesn’t provide that Rule 46 applies.

C. A discussion draft for the Advisory Committee’s consideration1
What follows is the draft of an amended Rule 9031 and Committee Note that the Subcommittee reviewed and revised. The Subcommittee is not making any recommendation at this meeting. Instead it seeks the Committee’s input on specific issues raised in the footnotes, as well as on the following broader questions:

· Should Rule 53(a)-(g) be made applicable in its entirety, or should it be tailored specifically for the bankruptcy context?

· Should the rule for masters be different in adversary proceedings than in contested matters or in the context of administration of a bankruptcy case?

· Should the rule have different provisions depending on whether parties or the estate will be paying for the master’s compensation?
1 Rule 9031. Masters2

2 (a)	Appointment.

3 (1)	Scope. A court may appoint a master only to:

4 (A)3	hold hearings4 and make or recommend findings of fact on issues to be
5 decided without a jury if appointment is warranted by:

6 (i)	some exceptional condition; or

7 (ii)	the need to perform an accounting, estimate claims,5 or resolve a
8 difficult computation of damages, including an award of attorney’s
9 fees; or




1 The authors of a recent article—Judge Robert Drain, Jay Goffman, and Joseph Gomez—have also suggested a new Rule 7053 and an amended Rule 9031. See 99 Am. Bankr. L.J. 391 (2025).
2 The ABA suggests the term “court-appointed neutral.”  The bankruptcy rule should use the same
terminology as the civil rule, which currently remains “master.”
3 The civil rule also provides that the master may be appointed to “perform duties consented to by the parties.” Despite this provision, it remains up to the judge whether to appoint a master. In a bankruptcy case, should the parties be able to expand the duties of a master beyond what the rule otherwise provides?
4 Rule 53 says “hold trial proceedings.”
5 Should this bankruptcy-specific duty be listed? Should any other duties be specifically listed?
3


Advisory Committee on Bankruptcy Rules | September 25, 2025
Page 168 of 188

10 (B)	address pretrial and posttrial matters that cannot be effectively and timely
11 addressed by an available bankruptcy judge of the district.6

12 (2)	Disqualification. A master must not have a relationship to the parties, attorneys,
13 action, or court that would require disqualification of a judge under 28 U.S.C.
14 § 455, unless the parties, with the court’s approval, consent to the appointment after
15 the master discloses any potential grounds for disqualification.

16 (3)	Possible Expense or Delay; Preservation of the Estate. In appointing a master, the
17 court must consider the fairness of imposing the likely expenses on the parties or
18 the estate and protect against unreasonable expense or delay. To the extent that the
19 master’s compensation will be paid by the bankruptcy estate, the court must
20 determine that the appointment is necessary to preserve the estate.7

21 (b)	Application of Civil Rule 53. Fed. R. Civ. P. 53(b)-(f) applies in a bankruptcy case—
22 except that:

23 (1)	the reference in Fed. R. Civ. P. 53(b)(2)(E) to fixing compensation under Rule 53(g)
24 means fixing compensation under subdivision (c) of this rule;

25 (2)	the court must always decide de novo objections to findings of fact made or
26 recommended by a master;8 and

27 (3)	if any portion of the master’s compensation will be paid from the estate—

28 (A)	any professional person hired by the master must be a disinterested person;

29 (B)	the employment is subject to approval by the court after notice; and

30 (C)	the notice must include disclosures of the kind specified in Rule 2014(a)(2).
31 (c)	Compensation.
32 (1)	Fixing Compensation. Before or after judgment, the court must fix the master’s
33 compensation on the basis and terms stated in the appointing order, but the court
34 may set a new basis and terms after giving notice and an opportunity to be heard.
35 The compensation may include fees and expenses of the master and of any
36 professional person hired by the master in compliance with (b)(3).

37 (2)	Payment. The compensation must be paid:


6 This provision could include overseeing large-volume discovery or discovery disputes and overseeing fee disputes/fee awards—duties that respondents to the survey identified as appropriate for masters.
7 This requirement is added to qualify the master’s compensation as an administrative expense.
8 Should this exception be included, or should Rule 53(f)(3) apply in its entirety? Are there other parts of Rule 53(b)-(f) that should not be incorporated?
4
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38 (A)	by a party or parties;

39 (B)	from a fund or subject matter of the proceeding within the court’s control;
40 or

41 (C)	from the bankruptcy estate, in which case payment must be made
42 according to Rule 2016(a).
43 (3)	Allocating Payment. If the compensation is to be paid by parties, the court must
44 allocate payment among them after considering the nature and amount of the
45 controversy, the parties’ means, and the extent to which any party is more
46 responsible than other parties for the reference to a master. An interim allocation
47 may be amended to reflect a decision on the merits.

48 Committee Note
49
50 Rule 9031 is amended to authorize the use of masters in bankruptcy cases for certain
51 purposes. Bankruptcy judges bear primary responsibility for the work of their courts. A master
52 should be appointed only in limited circumstances. In no event should a master supplant the role
53 of a trustee, debtor in possession, examiner, or other officer authorized by the Code.

54 Subdivision (a)(1) describes two different standards, relating to appointments for trial
55 duties and appointments for pretrial or post-trial duties. Under paragraph (1)(A), a master can be
56 appointed to hold hearings and make or recommend findings of fact in a non-jury proceeding if
57 the court finds that an exceptional condition exists or if the master is appointed to perform one of
58 the duties specified in subparagraph (A)(ii). In civil cases the use of masters for the core functions
59 of trial has been progressively limited. These limits are reflected in the provisions of paragraph
60 (1)(A) that restrict appointments of masters in bankruptcy cases to exercise hearing functions.

61 Subdivision (a)(1)(B) authorizes appointment of a master to address pretrial or post-trial
62 matters. Appointment is limited to matters that cannot be addressed effectively and in a timely
63 fashion by an available bankruptcy judge of the district. A master's pretrial or post-trial duties may
64 include matters that could be addressed by a judge, such as reviewing discovery documents for
65 privilege, or duties that might not be suitable for a judge. Some forms of settlement negotiations,
66 investigations, or administration of an organization are familiar examples of duties that a judge
67 might not feel free to undertake.
68 Subdivision (a)(2) governs disqualification. Masters are subject to the Code of Conduct
69 for United States Judges, with exceptions spelled out in the Code. The standard of disqualification
70 is established by 28 U.S.C. § 455. Because a master is not a public judicial officer, it may be
71 appropriate to permit the parties to consent to appointment of a particular person as master in
72 circumstances that would require disqualification of a judge.

73 When a master is appointed to perform duties that would otherwise be performed by the
74 bankruptcy judge, the estate or parties incur added costs. For that reason, such appointments should
75 be rare and, as subdivision (a)(3) provides, should protect against unreasonable expense and delay.
76 In making the appointment, if the estate will bear the cost of using a master, the court must find

5
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77 that the appointment is necessary to preserve the estate, thereby qualifying the actual and necessary
78 costs incurred as an administrative expense under § 503(b)(1) the Code.

79 Subdivision (b) incorporates most of Fed. R. Civ. P. 53(b)-(f). These provisions govern
80 the order appointing a master; the master’s authority, orders, and reports; and action on the
81 master’s order, report, or recommendation. Because a provision regarding payment from the estate
82 is added in subdivision (c) to the provisions in Rule 53(g), the reference to that subdivision in Rule
83 53(b)(2)(E) should be read as referring to Rule 9031(c).

84 Fed. R. Civ. P. 53(f)(3) is not incorporated into Rule 9031 in its entirety. Instead, the
85 bankruptcy judge must always review objections to the master’s findings of fact de novo.

86 Because the Bankruptcy Code and Rules impose certain requirements for professional
87 persons who will be paid from the estate, subdivision (b)(3) imposes those requirements on
88 professionals who are hired by a master and will be paid from the estate.

89 Subdivision (c) governs compensation of the master.	The basis and terms for fixing
90 compensation should be stated in the order of appointment. The court retains power to alter the
91 initial basis and terms, after notice and an opportunity to be heard, but should protect the parties
92 against unfair surprise. If the master will be compensated by the bankruptcy estate, he or she must
93 seek payment according to Rule 2016(a).

* * *

1 Rule 53. Masters

2 (a)	APPOINTMENT.
3 (1)	Scope. Unless a statute provides otherwise, a court may appoint a master only to:
4 (A)	perform duties consented to by the parties;
5 (B)	hold trial proceedings and make or recommend findings of fact on issues to
6 be decided without a jury if appointment is warranted by:
7 (i)	some exceptional condition; or
8 (ii)	the need to perform an accounting or resolve a difficult computation
9 of damages; or
10 (C)	address pretrial and posttrial matters that cannot be effectively and timely
11 addressed by an available district judge or magistrate judge of the district.
12 (2)	Disqualification. A master must not have a relationship to the parties, attorneys,
13 action, or court that would require disqualification of a judge under 28 U.S.C. §
14 455,	unless the parties, with the court’s approval, consent to the appointment
15 after the master discloses any potential grounds for disqualification.
16 (3)	Possible Expense or Delay. In appointing a master, the court must consider the
17 fairness of imposing the likely expenses on the parties and must protect against
18 unreasonable expense or delay.
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	19	(b)	ORDER APPOINTING A MASTER.

	20	(1)	Notice. Before appointing a master, the court must give the parties notice and an

	21	opportunity to be heard. Any party may suggest candidates for appointment.

	22	(2)	Contents. The appointing order must direct the master to proceed with all

	23	reasonable diligence and must state:

	24	(A)	the master’s duties, including any investigation or enforcement duties, and

	25	any limits on the master’s authority under Rule 53(c);

	26	(B)	the circumstances, if any, in which the master may communicate ex parte

	27	with the court or a party;

	28	(C)	the nature of the materials to be preserved and filed as the record of the

	29	master’s activities;

	30	(D)	the time limits, method of filing the record, other procedures, and standards

	31	for reviewing the master’s orders, findings, and recommendations; and

	32	(E)	the basis, terms, and procedure for fixing the master’s compensation under

	33	Rule 53(g).

	34	(3)	Issuing. The court may issue the order only after:

	35	(A)	the master files an affidavit disclosing whether there is any ground for

	36	disqualification under 28 U.S.C. § 455; and

	37	(B)	if a ground is disclosed, the parties, with the court’s approval, waive

	38	the\disqualification.

	39	(4)	Amending. The order may be amended at any time after notice to the parties and an

	40	opportunity to be heard.

	
41	(c)	MASTER’S AUTHORITY.

	42	(1)	In General. Unless the appointing order directs otherwise, a master may:

	43	(A)	regulate all proceedings;

	44	(B)	take all appropriate measures to perform the assigned duties fairly and

	45	efficiently; and

	46	(C)	if conducting an evidentiary hearing, exercise the appointing court’s power

	47	to compel, take, and record evidence.

	48	(2)	Sanctions. The master may by order impose on a party any noncontempt sanction

	49	provided by Rule 37 or 45, and may recommend a contempt sanction against a party

	50	and sanctions against a nonparty.

	
51
	
(d)
	
MASTER’S ORDERS. A master who issues an order must file it and promptly serve a

	52
	
	copy on each party. The clerk must enter the order on the docket.

	53
	(e)
	MASTER’S REPORTS. A master must report to the court as required by the appointing

	54
	
	order. The master must file the report and promptly serve a copy on each party, unless the

	55
	
	court orders otherwise.

	56
	(f)
	ACTION ON THE MASTER’S ORDER, REPORT, OR RECOMMENDATIONS.


57 (1)	Opportunity for a Hearing; Action in General. In acting on a master’s order, report,
58 or recommendations, the court must give the parties notice and an opportunity to
59 be heard; may receive evidence; and may adopt or affirm, modify, wholly or partly
60 reject or reverse, or resubmit to the master with instructions.

7
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61 (2)	Time to Object or Move to Adopt or Modify. A party may file objections to—or a
62 motion to adopt or modify—the master’s order, report, or recommendations no later
63 than 21 days after a copy is served, unless the court sets a different time.
64 (3)	Reviewing Factual Findings. The court must decide de novo all objections to
65 findings of fact made or recommended by a master, unless the parties, with the
66 court’s approval, stipulate that:
67 (A)	the findings will be reviewed for clear error; or
68 (B)	the findings of a master appointed under Rule 53(a)(1)(A) or (C) will be
69 final.
70 (4)	Reviewing Legal Conclusions. The court must decide de novo all objections to
71 conclusions of law made or recommended by a master.
72 (5)	Reviewing Procedural Matters. Unless the appointing order establishes a different
73 standard of review, the court may set aside a master’s ruling on a procedural matter
74 only for an abuse of discretion.

75 (g)	COMPENSATION.
76 (1)	Fixing Compensation. Before or after judgment, the court must fix the master’s
77 compensation on the basis and terms stated in the appointing order, but the court
78 may set a new basis and terms after giving notice and an opportunity to be heard.
79 (2)	Payment. The compensation must be paid either:
80 (A)	by a party or parties; or
81 (B)	from a fund or subject matter of the action within the court’s control.
82 (3)	Allocating Payment. The court must allocate payment among the parties after
83 considering the nature and amount of the controversy, the parties’ means, and the
84 extent to which any party is more responsible than other parties for the reference
85 to a master. An interim allocation may be amended to reflect a decision on the
86 merits.

87 (h)	APPOINTING A MAGISTRATE JUDGE. A magistrate judge is subject to this rule only
88 when the order referring a matter to the magistrate judge states that the reference is made
89 under this rule.
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