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QUESTIONS FOR MASS-TORT BANKRUPTCIES SUMMIT
Panel 1
Moderator ---   Many support the Chapter 11 bankruptcy process because it permits a debtor to reorganize and keep its operations running, which can make more money to pay its creditors instead of selling all its assets, which would provide smaller distributions.  Many MDL lawyers criticize bankruptcy in general. Recent mass-tort MDLs that move into bankruptcy show that the amounts proposed for an MDL settlement are similar to the amounts proposed in bankruptcy.  If the end results are similar, what explains the objections? In developing best practices that make bankruptcy less objectionable, the Center is focusing on how the interests of MDL lawyers are affected as the control of litigation moves to other lawyers in the bankruptcy.
Speakers – 14 minutes maximum for each presentation
· Michael Shenkman -- Many news articles strongly criticize companies involved in mass-tort MDLs who later file for bankruptcy, because they claim that plaintiffs are deprived of their Seventh Amendment right to a jury trial.  Putting aside the fact that most mass-tort MDLs settle and only a few bellwether trials are held, do plaintiffs forfeit their right to a jury trial once in bankruptcy? What is the difference, as a practical matter, between personal-injury claimants forced to participate in a mass-tort bankruptcy and those in a mass-tort MDL, who are compelled to participate unless the case is remanded?
· Hayden Coleman -- Mass-tort MDLs are funded by contributions from a plaintiff steering committee, which often runs in tens of millions of dollars. The law firms represented by the steering committee also invest hundreds of lawyer hours.  If the MDL moves into bankruptcy the bankruptcy bar takes control of the litigation.  How big of a risk is the loss of some or all of these funds in bankruptcy?  
· Dan Prieto -- As among the few mass-tort MDLs that move into bankruptcy, there seems to be little difference between the settlement amount under negotiation in the mass-tort MDLs and the amount under negotiation to set aside for a trust to compensate plaintiffs in bankruptcies. If the defendant and debtor payouts are about the same, what explains the aversion to bankruptcy?  The loss of control over the litigation or the loss of the opportunity to opt-out from the bankruptcy?
· Jeffrey Prol – Acceptance of a proposed plan of reorganization may require several votes  before the minimum number of votes is achieved.  Developing each iterative version may take many months.  What advantages and disadvantages for the debtors and personal-injury claimants result from delays, including earning interest on the unpaid settlement amount and enhanced negotiation leverage? 
· Robert Harris -- Bankruptcy courts have lifted the stay to allow a few trials in a few mass-tort bankruptcies as a way to move the parties closer to agreeing to a reorganization plan.  If the trials are intended to provide more information for settlement and to lower unrealistic expectations, is the pressure lifted if  no award is made in such trials because the amount will be determined later under the reorganization plan?
· Robert Harris -- If no award is provided under these trials, how are lawyers and experts compensated, particularly if they are successful?
· Hon. Michael Kaplan -- A big benefit of bankruptcy is quicker resolution.  Under the best of circumstances, discovery and preparation for a trial can take 12 to 24 months.  Appeals can extend the process for years.  Would the trials add delay to the bankruptcy process?  Or, would unfinished trials be dismissed and handled by the final reorganization plan?
Panel 2 
Moderator -- The Center with the help of a team of bankruptcy judges and lawyers developed a set of best draft practices addressing issues raised at an earlier bench-bar summit.  The best practices address the appointment of a special master, a model consensual release of nondebtors from liabilities, adding more questions to a proof-of-claim Official Form, and highlighting the filing of a parens patriae claim by a municipality.  The drafts will be published for public comment for a six-week period and comments and suggestions are welcome at this summit.  
Speakers – 17 minutes for each presentation
· Hon. Michael Kaplan -- The Advisory Committee on Bankruptcy Rules is considering your proposed amendment to Rule 9031 to permit a court to appoint a special master in a bankruptcy case.  Can you please describe the reasons for your proposal, including the need?  Should the types of duties assigned to a special master by a bankruptcy judge be limited? 
· Hon. Edmund Sargus -- If the greatest need for a special master is only in a few complex bankruptcy cases, members of the Bankruptcy Rules Committee raised concerns that the appointment power may be abused, inviting cronyism and unwarranted appointments. Does the power of a district court judge to withdraw a proceeding from a bankruptcy judge address these concerns?  Are there other ways to address these potential problems, which did occur under the old referee system before the 1978 Bankruptcy Reform Act?
· Eric Goodman --Following the Supreme Court’s holding in Purdue Pharma, a few bankruptcy courts have approved consent-release provisions for non-debtor liabilities that require an affirmative “opt-in” provision, while most others permit an “opt-out” provision.  How important is it that the opt-out release provision is written in plain-English, conspicuous, and sufficiently understandable to make an informed decision?
· Hon. Jerold Poslusny -- A debtor can buy back its insurance policies covering personal-injury claims under a Bankruptcy Code provision that is different from the provision addressed in Pharma Purdue and not covered under its analysis.  Does Purdue Pharma prohibit a debtor from buying back insurance policies as a way to release the nondebtor insurance company from liabilities? 
· Hon. Jerold Poslusny -- Official Forms cannot be revised, with some exceptions. One exception is a proof-of-claim form, which can be revised, but only if it “conforms substantially” to the Official Form 410 proof-of-claim. What factors should be considered when determining whether adding a few questions to the proof-of-claim Official Form to provide more details for personal-injury claims would comply with the “substantially conform” requirement? 
· Hon. Judith Fitzgerald -- Question 8 on the proof-of-claim form asks only whether a personal-injury claim is alleged. What factors should be considered when determining whether the extent of burdens imposed on a claimant to answer additional questions and submit attachments of medical records would comply with the “substantially conform” restriction?  
· Hon. Judith Fitzgerald -- In many states only the attorney general may file a parens patriae claim on behalf of its constituents.  A municipality may or may not have authority to file a parens patriae claim based on state law.  Is the name of the municipality on the proof-of-claim form sufficient to inform the state attorney general’s office that the municipality is filing a claim on behalf of their constituents or should the form be revised to add a parens patriae checkbox to state that the claim is filed on the citizens’ behalf and alert the state attorney general’s office?
Panel 3
Moderator –  There are three categories of plaintiff-tort lawyers in a mass-tort MDL who have invested money or their time in the MDL litigation before it moves into bankruptcy, including: (1) hundreds of lawyers retained by individual clients alleging personal-injury claims; (2) large number of lawyers assigned common-benefit litigation work payable from a fund established by the district-court judge; and (3) lawyers on the plaintiff steering committee who contributed millions of dollars upfront to finance the litigation.  When the mass-tort MDL moves into bankruptcy, a new set of bankruptcy lawyers takes control in developing a Chapter 11 plan of reorganization.  Questions are raised about the legal force and effect of contingency-fee agreements between the lawyers and their clients.  Putting aside the legal issue, how are these fees for prepetition work and contributions handled in bankruptcy as a practical matter?
[bookmark: _Hlk210464589]Speakers – 12 minutes maximum for each presentation
· [bookmark: _Hlk211162313]Michael Dockterman – Hundreds of plaintiff lawyers in a mass-tort MDL are compensated based on retention contracts entered into with their clients containing contingency-fee agreements.  If the MDL moves into bankruptcy, what is the legal force and effect of these prepetition agreements in bankruptcy? How are these contingency fees calculated and paid?
· David Molton – Under agreements entered into by all plaintiff lawyers in a mass-tort MDL, the work performed by plaintiff lawyers in the MDL is compensated on the expectation of being paid from a common-benefit fund established by the district court drawn from contingency fees of lawyers, e.g., 8% of the settlement amount. If the MDL moves into bankruptcy, are the MDL common-benefit lawyers entitled to compensation for their prepetition MDL work from contingency fees paid to the plaintiff lawyers? Do you have any suggestions for developing best practices that make the process more transparent?
· [bookmark: _Hlk210306054]Brad Honnold – Under agreements entered into by all plaintiff lawyers in a mass-tort MDL, members of the plaintiff steering committee in the MDL typically contribute tens of millions of dollars upfront to finance immediate litigation expenses. They expect to be reimbursed from a common-benefit fund established by the district court drawn from contingency fees of lawyers, e.g., up to 2% of the settlement amount. If the MDL moves into bankruptcy, are the steering committee members entitled to reimbursement for their contributions from the fees paid to the lawyers? How are these fees calculated and paid?
· Anne Andrews – You have extensive experience with mass-tort MDLs and mass-tort bankruptcies.  How have the prepetition MDL contingency fees and common-benefit fees been handled in your cases?  Have some groups of lawyers been treated unfairly in the distribution of fees, particularly common-benefit lawyers whose compensation is based on subjective judgments as to the value of the work performed?  Do you have any suggestions for developing best practices that make the process more transparent? 
· Hon. Michael Kaplan – Prepetition contingency-fee agreements between tort claimants and their retained lawyers can vary, often between 25% to 40%. Does the court have any role in reviewing the contingency fees and the common-benefit fees that are paid from the contingency fees?  What if the prepetition-tort lawyers continue to provide representation services post-petition?
· Hon. Philip Calabrese -- Lawyers with individually retained clients may have contracted a prepetition 40% contingency fee and lawyers performing common-benefit work in the MDL would be entitled to roughly 20%-25% of the lawyers’ contingency fees in accordance with agreements between the lawyers. What role, if any, should a judge play in reviewing the fairness of compensating the three categories of prepetition-plaintiff lawyers?  What if a “class” of lawyers was “overcompensated” to ensure their votes on a proposed plan of reorganization?
· Kathryn Harrison -- Appointing mass-tort MDL lead counsel to an official committee in bankruptcy is prohibited neither by the Bankruptcy Code nor the United Staes Trustee Manual.  What are your views on appointing an MDL lead counsel to an official committee based on their knowledge and experience working with all plaintiff lawyers in the MDL?
Panel 4
Moderator –The Bankruptcy Code requires a sufficient number of votes consisting of a minimum-weighted percentage of the amounts of claims to approve a Chapter 11 plan of reorganization.  But every personal-injury claim is commonly assigned a uniform $1 value, which effectively dilutes the voting power of some claimants with relatively more severe injuries, while strengthening the voting power of other claimants.  Settlement negotiations in a mass-tort MDL rely heavily on the expertise of claims administrators in estimating the values of tort claims. Although such estimates are imprecise, they are significantly better than applying a uniform $1 value and raise the question why they are not applied in bankruptcy cases. 
Speakers -- 14 minutes maximum for each presentation
· Hon. Robert Summerhays -- Under the Bankruptcy Code, a vote of the majority of creditors whose claims consist of at least 67% of the total amount of claims, including personal-injury claims, is required to approve a proposed Chapter 11 plan of reorganization.  Can you please explain the rationale and history why every personal-injury claim in a mass-tort bankruptcy is routinely valued at one dollar for eligibility purposes to vote on a Chapter 11 plan of reorganization, which seems inconsistent with legislative intent?
· Francis Citera -- If all personal-injury claims are assigned a uniform $1 value, the voting power of claimants alleging serious harm will always be diluted and the leverage power of those alleging weaker claims will always be strengthened in negotiating for favorable terms.  If experts estimate the values for individual claims, the results will always strengthen the stronger claims and reduce the leverage power of weaker claims.  No system provides precise valuations, but which is less unfair and more consistent with the statute, which appears to recognize greater weight for stronger claims?    Does recognizing different "classes of claims" among the personal-injury claimants mitigate the potential problems?
· Greg Ruehlman – In settlement negotiations in a mass-tort MDL, do experts provide estimates of the value of categories of injuries or estimates of the value of the claim per individual claimant? Would either or both be more accurate if applied in bankruptcy for voting purposes and comply better with the Bankruptcy Code than assigning a $1 value to every claim?
· Kevin Davis – Estimating the value of individual personal-injury claims is imprecise, especially early when voting for a plan of reorganization. Nonetheless, would applying a multiplier to claims with a higher value because of the seriousness of the harm provide a more accurate measurement than a uniform $1 valuation, consistent with legislative intent?
· Jen Alpert -- Mass-tort lawyers work with claims administrators and other experts to provide them with reliable estimates of the potential values of personal-injury claims, which they rely on heavily during their settlement negotiations. If you are asked to provide the same type of estimates when the MDL moves into bankruptcy, can you?  In estimating the values of the personal-injury claims, would you estimate the average value of categories of harm, e.g., different types of cancers, or claims on an individual-claimant basis?
· Nicholas DeLuca – If the same estimates that the experts provide for purposes of settlement negotiations in a mass-tort MDL are provided in bankruptcy for voting purposes, how reliable are the estimates?  In estimating the value of tort claims, do you calculate the average value of a specific category of harm and refrain from making a judgment on whether the individual claimant actually was harmed or the extent of the harm, or do you analyze every claimant to assess the extent and type of harm, including factors like age and confounding morbidity factors?   
· Nicholas DeLuca -- In some mass-tort MDLs that have moved into bankruptcy, experts have already provided estimates of the personal-injury claims filed in the MDL.  If new claims to the bankruptcy are added as a result of the solicitation of proofs-of-claims forms, how much time would be needed to estimate their value based on categories of harms or on an individual basis? 
Panel 5
Moderator – There has been an effort to eliminate legalese and unclear writing in legal documents. The Federal Rules of Bankruptcy Rules were recently revised comprehensively, which followed similar comprehensive revisions of the other sets of rules. Unclear writing results in ambiguity, which generates wasteful litigation.  If one side proposes to use plain-English nondebtor release provisions or a plain-English summary-of-rights form, it is likely that the other side will object, fearing some hidden disadvantage and preferring tried-and-true legalese language.  Suggestions on achieving plain-English writing in bankruptcy papers will be a goal of this panel. 
Speakers – 12 minutes maximum for each presentation
· Hon. Robert Gerber -- Lawyers in general who draft documents too often use legalese and unclear language.  Judge Gerber what has been your experience with unclear drafting in bankruptcy documents?  
· Hon. Robert Gerber -- Lawyers presenting documents to judges typically rely on language from earlier matters (or their perception of a certain formality that’s required) and seemingly cut-and-paste that earlier language.   Are there standard documents or provisions, besides nondebtor consensual release provisions, that are commonly used in bankruptcy cases, which could substantially be improved under best practices proposing clear writing?   
· Joe Kimble -- Professor Kimble and Bryan Garner comprehensively restyled the Appellate, Bankruptcy, Civil, and Criminal Federal Rules of Practice and Procedure and the Evidence Rules to make them clearer.  Professor Kimble, can you please talk about your experience and what were the greatest challenges in persuading the committee members and later the bench and bar to accept the changes?  And can you comment on your proposed nondebtor-release provision, which revised a proposal that restyled and eliminated many words from standard release provisions used by bankruptcy courts.
· Todd Hilsee -- Most laymen creditors in Chapter 11 bankruptcies are overwhelmed with the number and content of documents forwarded to them and absent hiring their own lawyer would be lost. Can you please describe the purpose and contents of your proposed Summary of Rights Disclosure Notice? 
· David Molton -- A recent bankruptcy case contained a nondebtor-release provision, which was one sentence containing 370 words and virtually incomprehensible. The revised version in the side-by-side comparison eliminates many words. Despite not intending to change the substance, it is expected that litigation will be raised concerning the effect of the changes as was expected with the restyled federal rules. Do you believe that the cost of such temporary litigation is worth the long-term benefits?
· David Molton -- The Center will be publishing model plain-English nondebtor release provisions and summary-of-rights disclosure notice after public comment early next year. Are there any steps that can be taken that would persuade the bench and bar to accept such clearer language models acknowledging inertia and that lawyers avoid risks and stick with traditional language? If the Federal Judicial Center publishes these two models, as they did for class action notices under Rule 23, would that make a difference?  Or will acceptance depend on courts instructing counsel?
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