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APPENDIX B [See Permanent Best Practice No. MDL-§ 21(b)]

Drafting Easier to Understand Nondebtor Consensual-Release Provisions 
The Supreme Court holding in Purdue Pharma puts a premium on drafting clear consensual nondebtor-release provisions sufficient for laymen to exercise informed consent. The release provision in In re: Smallhold Inc. on the next page uses language that is common in several cases.  
Two restyled versions of the Smallhold-release provision follow in side-by-side columns, which provide models that are easier-to-understand sufficient for a layman to exercise informed consent.  The left-hand column is preferred and replaces the Smallhold release provision with a plain-language version.  The right-hand column retains most of the words of the Smallhold release, but reformats them, breaking up the content and adding more white space. 
The version in the left-hand column is short.  It eliminates 250 words that mainly provide illustrative examples of “claims.” The deleted words are unnecessary. The introduction refers to “all claims and liens," which mean “all.”  Adding the lists of illustrative examples in Smallhold makes the provision hard to understand and confusing.   Although it is conceivable that a lawyer might argue that one of the illustrative examples, for instance, an “unscheduled,” “subordinated,” or “fixed” claim or a claim that relates to the “consummation,” “pursuit,” or “administration” of the Plan does not fall under language that refers to “all claims,” a federal bankruptcy judge would have little patience with the argument.
Despite the clear meaning of “all claims,” the bar likely will not voluntarily accept the short, restyled version without a signal from the bench.  Until one or more courts prompt parties by local rule, standing order, or case-management order to propose a plain-language release provision instead of the conventional incomprehensible version, the reformatted version in the right-hand column offers a less ideal -- but perhaps a more acceptable -- alternative, which makes no change to substance.  It is easier to understand.  But like the Smallhold-release provision, though intended to cover all possibilities, it only invites litigation about unforeseen omitted items. It is a significant improvement over the existing wording, but not as good as the plain-language version.
IN RE: SMALLHOLD INC.
Notice Apprising Creditors of Plan’s Consensual Nondebtor Release

On the Effective Date, except as otherwise provided herein and except for the right to enforce this Plan, all persons (i) who voted to accept this Plan or who are presumed to have voted to accept this Plan and (ii) who voted to reject this Plan but did not affirmatively mark the box on the ballot to opt out of granting the releases provided under this Plan, under section 1126(f) of the Bankruptcy Code shall, to the fullest extent permitted by applicable law, be deemed to forever release, and waive the Released Parties of and from all liens, claims, causes of action, liabilities, encumbrances, security interests, interests or charges of any nature or description whatsoever based or relating to, or in any manner arising from, in whole or in part, the Chapter 11 Case or affecting property of the Estate, whether known or unknown, suspected or unsuspected, scheduled or unscheduled, contingent or not contingent, unliquidated or fixed, admitted or disputed, matured or unmatured, senior or subordinated, whether assertable directly or derivatively by, through, or related to any of the Released Parties and their successors and assigns whether at law, in equity or otherwise, based upon any condition, event, act, omission occurrence, transaction or other activity, inactivity, instrument or other agreement of any kind or nature occurring, arising or existing prior to the Effective Date in any way relating to or arising out of, in whole or in part, the Debtor, the Debtor’s prepetition operations, governance, financing, or fundraising, the purchase or sale of the Debtor’s securities, the Chapter 11 Case, the pursuit of Confirmation of this Plan, the consummation of this Plan or the administration of this Plan, including without limitation, the negotiation and solicitation of this Plan, the DIP Loan, and the DIP Loan Documents, all regardless of whether (a) a Proof of Claim or Equity Interest
has been filed or is deemed to have been filed, (b) such Claim or Equity Interest is allowed, or (c) the Holder of such Claim or Equity Interest has voted to accept or reject this Plan, except for willful misconduct, gross negligence, fraud or criminal misconduct; provided, however, that the Debtor shall not be a Released Party until the Last Distribution Date if the Plan is confirmed under section 1191(b) of the Bankruptcy Code. Nothing contained herein shall impact the right of any Holder of an Allowed Claim or interest to receive a Distribution on account of its Allowed Claim or Allowed Interest in accordance with this Plan. (Word Count – 416 words)



SIDE-BY-SIDE RESTYLED VERSIONS OF IN RE: SMALLHOLD INC.  

“PREFERRED” VERSION				“LESS IDEAL” ALTERNATIVE
CONTENT RESTYLED	 			FORMAT ONLY – RESTYLED

	How does this release apply to you?		
This release applies to you if you:
· voted to accept this Plan or are presumed to accept it; or
· voted to reject it but did not affirmatively opt out of granting releases.

	How does this release apply to you?		
This release applies to you if you:
a) voted to accept this Plan or are presumed to accept it; or
b) voted to reject it but did not affirmatively opt out of granting releases.

	If you sign the release, then on the Plan’s effective date, you agree to release — that is, to never sue — the “Released Parties” from all their existing claims and liens relating to the Chapter 11 case. Your decision whether to grant this release has no effect on your right to receive a Distribution on your claim against the debtor itself in accordance with the Plan.

	Your release applies to all:
· liens; 
· claims; 
· causes of action;  
· liabilities; 
· encumbrances; 
· security interests; and 
· interests or charges of any nature, or description whatsoever, provided that:

a) they were based on or relate to, or in any manner arise from, in whole or in part, the Chapter 11 Case or affect property of the Estate, including:
· whether known or unknown; 
· suspected or unsuspected;
· scheduled or unscheduled; 
· contingent or not contingent
· unliquidated or fixed;
· admitted or disputed; 
· matured or unmatured; 
· senior or subordinated; 
· whether assertable directly or derivatively by, through, or related to any of the Released Parties and their successors and assigns whether at law, in equity, or otherwise, and


	 
	b) they occurred, arose, or existed prior to the Effective Date in any way and are based upon:
· any condition;
· event;
· act; 
· omission occurrence;
· transaction or other activity, inactivity, instrument; or
· other agreement of any kind or nature, and


	
	c) they relate to or arise out of, in whole or in part:  
· the Debtor;
· the Debtor’s prepetition operations, governance, financing, or fundraising; 
· the purchase or sale of the Debtor’s securities; 
· the Chapter 11 Case; 
· the pursuit of Confirmation of this Plan; 
· the consummation of this Plan, or; 
· the administration of this Plan, including without limitation, the negotiation and solicitation of this Plan, the DIP Loan, and the DIP Loan Documents.  


	
	The release is effective regardless of whether:
· a Proof of Claim or Equity Interest has been filed or is deemed to have been filed;
· such Claim or Equity Interest is allowed; or 
· the Holder of such Claim or Equity Interest has voted to accept or reject this Plan.



	What are the exceptions and qualifications?

Even if you sign this release, you are not releasing any claim or lien that is based on gross negligence, willful misconduct, fraud, or criminal misconduct. Also, the debtor would not be a released party until the last distribution date.












(Word Count – 150 words)
	What are the exceptions and qualifications?

Even if you sign this release, you are not releasing any claim or lien that is based on 

· willful misconduct; 
· gross negligence; 
· fraud; or 
· criminal misconduct; 

provided that the Debtor shall not be a Released Party until the Last Distribution Date if the Plan is confirmed under section 1191(b) of the Bankruptcy Code. 

This release does not impact the right of any Holder of an Allowed Claim or interest to receive a Distribution on account of its Allowed Claim or Allowed Interest in
accordance with this Plan.

(Word Count – 402 words)
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