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March 6, 2026
PANELIST FOLLOW-UP QUESTIONS
PANEL 1 –
Nicholas
1. Can you explain the digital-payment kickback claims, which were also included in the class action settlement administration MDL NO. 3162?
2. While the MDL complaint targets only a handful of banks and administrators for these actions, do you have any information on how widespread such practices are throughout the market?
3. Regardless of the legality of these alleged actions, would disclosing the arrangements to the class have fixed the problem? 
Harper
1. Without addressing the legal merits of the actions, does the scope of class counsel's fiduciary duty include the monitoring of third-party administrator contracts with financial institutions? 
2. Is it appropriate to task class counsel with this responsibility, even absent a legal requirement?
3. What role, if any, should the court play in reviewing and monitoring such arrangements?   
Richard
1. In the context of the Claims Administration MDL, are there any drawbacks in mandating disclosure of bank-administrator agreements, for instance, would it reveal confidential business strategies or proprietary-fee structures?
2. Would disclosing the arrangements to the class fix the problem, or should the practices alleged in the MDL be banned altogether? 
Hon. Jordan
1. Under the rule, the court and parties should take as much time as may be needed to support a thoughtful certification decision, but no more. Can we suggest best practices on how a court can better track the parties’ efforts to obtain the information they need to move forward, e.g., monthly status hearings? 
2. What types of issues and concerns do you face when competing putative class actions are filed in other federal courts and state courts? How do the respective judicial officers handle such races to certification?
3. In 2001, the committee noted that some courts still want to decide on certification before entertaining motions under Rule 12(b)(6) or Rule 56.  Does this practice persist in current litigation?
Paul
Francis
PANEL 2 –
Aron 
1. When the client instructs Relativity to find all relevant matter, the primary goal is to avoid omitting relevant documents, which calls for a cautionary, inclusive approach. But in Business-to-Business litigation where both parties seek efficiency, can AI be used to help prune documents that are relevant but lack substantial value or are merely cumulative?
2. How does Relativity aiR’s Structured Analytics treat cumulative relevant documents? For instance, if a dataset contains thousands of repetitive “Category 4,” does the AI still flag all of them as “very relevant,” and how does this impact the overall efficiency of the review? 
3. What practical challenges do you see with using aiR’s Structured Analytics to applying Rule 26 proportionality factors to identify and exclude low-value, cumulative documents from the production set?
Bill & Dan
1. Can the AI search tools be outsmarted by manipulating the wording of the prompt to exclude key documents?  
2. Can the current technology, like the MARC system used by Altorney or Relativity’s aiR’s Jumpstart, auto-generate prompts based solely on the objective standard of relevance and pleadings and requests for production? Can you provide examples of common types of modifications lawyers make to these auto-generated prompts before using them, e.g., are they substantial or tweaks?
3. In your experience, do the AI search tools take into account Rule 26(b)(2)(B)(i), which requires the court on motion or on its own to limit “unreasonably cumulative” discovery?
4. Could autonomous validation replace traditional human-validation methods?
5.  If we are using Relativity’s aiR's Categories 1 through 4 to prioritize review, is it possible to get a statistical validation report for each category independently, rather than a single set of metrics for the entire set?  
Robert
1. Do you plan to manually review every “relevant” and “very relevant” document for responsiveness and privilege before production? Generally speaking, do you think AI tools will help reduce discovery costs or actually increase the burden for you?
2. Can you imagine a scenario where you wouldn’t produce a document that Relativity aiR tags “very relevant”? For example, if you have hundreds of documents that all say the same thing, will you consider withholding them as unreasonably cumulative even if they aren’t exact duplicates?

Robert & William Beausoleil
1. If these AI prompts are built to track an objective standard of relevance, what protected ‘mental impressions’ could they really reveal?  Wouldn’t it be better to identify and reconcile any misunderstandings regarding the standard of relevance early in the process? 
2. Do you plan to produce every single ‘relevant’ and ‘very relevant’ document that aiR classifies, even if you find hundreds of them that essentially say the same thing?
Paul
1. Do you see any downside from a ‘data dump’ consisting of millions of documents, which you can manage with your own AI tools?
2. What are your concerns with using AI at the start of discovery to more precisely exclude low-value information, if both parties are willing to jointly develop the AI prompt and the process is iterative?
3. If both parties jointly develop the AI prompt and agree to an iterative process, how many test runs would you expect before moving into a massive-production phase?
Hon. Baker
1. Many defendants in mass-tort MDLs prefer to produce a lot more than is necessary using keywords rather than involving plaintiffs when applying a search tool, like TAR or AI, which they believe would only result in increased disputes and lead to much wider discovery. What are your views on whether a front-end or back-end ediscovery strategy makes sense, that is, joint development of an AI prompt versus data dumps managed by AI?
2. If you concluded in an individual case that joint development of an AI search at the start of the litigation made sense, which of the following judicial approaches would you consider: (i) a simple request that parties consider the option; (ii) a recommendation to collaborate; (iii) a strong ‘urge’ to collaborate; (iv) or a direct court order to develop the prompt together and let the judge settle any disputes over the specific language? 
3. Can an AI-generated prompts—built entirely from case documents—be withheld as work product, or must it be disclosed because it wasn’t drafted by a lawyer?
4. If AI prompts are built to track an objective standard of relevance, what protected ‘mental impressions’ could they really reveal? Is there a reason to keep protecting these mental impressions unless the goal is to find information that isn’t strictly relevant to the claims and defenses?
PANEL 3 –  
Hon. Baylson
1. What is your view of the preservation order in the Janssen Pharma MDL, which declined to mandate suspension of an auto-delete program, instead it required the defendant to identify potentially relevant information that would be deleted and allow the plaintiff to move for specific preservation order upon a showing of good cause?
2. If a dispute about preservation is brought to the court at the outset of litigation, what information should the parties provide, for example, identified custodians, data sources, and projected costs for the court to make an informed decision on the scope of reasonable preservation?
Michael
1. Most companies are charged a fee for storing data based on gigabytes, with a single gigabyte storing roughly 50,000 pages. Gemini reports that a typical U.S. civil case involves approximately 130 GB of data, gathered from 10 to 15 custodians. What has been your experience with the number GBs preserved in big class actions and mass-tort MDLs?  Are terabytes of data (1,000 gigabytes) often preserved at the outset in these big cases?
2. In your experience, does the number of employees subject to a litigation hold narrow as the litigation proceeds?  How quickly? 
3. Is matter subject to a litigation hold in complex cases usually preserved for years? 
Leah 
1. Beyond the sunken costs that have already been incurred in preserving documents, what costs and burdens are incurred for preserving each additional gigabyte of data (50,000 pages)?
2. Gemini reports that cloud storage is priced at approximately $0.02 per GB, while eDiscovery hosting for active litigation typically ranges from $5 to $12 per GB per month, so that a terabyte (1,000 GBs) would cost $12,000 monthly and $144,000 annually. Are these estimates reasonable?
3. If several terabytes were to be preserved for years, what is your view on moving data from ediscovery high-priced hosting platforms to lower-cost cloud storage as soon as it becomes clear that such data has marginal value? Are there any downsides to going back and forth between the two storage places?
Brad
1. In terms of operational efficiency, is it more effective and cheaper to implement a global suspension of auto-deletion for all employees rather than selectively targeting specific individuals?
2. In your experience, what is the most common ‘default’ setting for records retention in large companies, e.g., 30, 60, 90 days? Could you provide some examples of how they vary based on the type of record and the specific industry regulations involved?
3. What is your view of the Janssen Pharma MDL order in the materials, which declined to mandate suspension of an auto-delete program, instead it required the defendant to identify potentially relevant information that would be deleted and allowed the plaintiff to step in and move for a specific preservation order upon a showing of good cause?
Paul
1. It appears that in negotiating a preservation protocol or preservation order, the plaintiff has more leverage, at least in asymmetrical cases, because the law imposes a broad obligation coupled with severe penalties for failure to comply.  In your experience, what arguments or inducements have you found most effective to persuade a plaintiff to agree to a more limited scope of preservation?
2. Rule 26(f)(3)(C) was amended in 2015 to require parties to raise preservation issues in their discovery plan in parallel with amendments to Rule 16(b)(3) adding preservation issues as a topic for the scheduling order. Have you ever objected to the scope of preservation in the discovery plan or at the Rule 16 conference?  If not, is it because you believe the judge will just say 'no' and that you'll lose credibility for making the request prematurely?
Harper
1. The materials include citations to cases that did not require suspension of auto-delete programs.  What has been your experience with suspensions of such auto-delete programs – is it a small or big issue and how often is it raised?
2. Is it common to raise preservation issues in the Rule 26(f) discovery plan or in the Rule 16 scheduling order?  Have you raised them early in the litigation?
Annesley 
1. Have you raised preservation issues in the Rule 26(f) discovery plan or in the Rule 16 scheduling order?
2. Do you believe it would be effective to bring in a company’s own in-house lawyers during preservation discussions?  
Hon. Weisman
1. In your experience, do counsel regularly include preservation issues in their Rule 26 discovery plan or in proposed Rule 16 scheduling orders?
2. The Uber Tech. MDL in 2024 cited the 2014 decision in Apple v. Samsung, which imposed an adverse-inference jury instruction for failing to suspend an email auto-delete program. But neither the Uber opinion nor the Apple opinion referred to Rule 37, even though it specifically addresses auto-delete programs.  Do you suspect that preservation issues are not raised early in the litigation at the Rule 16 conference or at the Rule 26(f) meeting because there are no preservation problems, the bar is not aware of the rules, or the defendant is resigned to an unfavorable ruling and decides not to try? 
3. Does the Rule 37(e) “safe harbor” extend to a party who makes a good-faith—but ultimately incorrect—proportionality judgment regarding auto-deletion for some employees, or is the deliberate nature of the act presumed to show bad faith because it was made  with the “intent to deprive another party of the information’s use in the litigation?” 

PANEL 4 –
Gary
1. Do you see any trends developing either in favor or against mass arbitration agreements?
2. Is there any area of commerce that is more likely to include mass arbitration agreements?
Lisa
1. The amicus brief filed by the Chamber of Commerce in the materials states that a company faced with 50,000 arbitrations would be charged about $58 million under the AAA’s fee schedule including an $8,125 initiation fee, $5,375,000 “per case” fees, $22,500,000 in arbitrator-appointment fees, and $30,000,000 in final fees. Are these realistic estimates?
2. How are meritless claims screened and disposed of in mass arbitrations, and are you aware of any empirical evidence to support the claim that it is a widespread problem?
Tony
1. The Public Citizen amicus brief in the materials states that under the mass-arbitration agreement if twenty-five or more customers file similar legal claims, the customers’ claims must be arbitrated in consecutive, twenty-case batches. What are your concerns about arbitrating more than one batch of 20 cases at a time in order to speed up the process? 
2. In mass arbitrations are the statutes of limitations routinely tolled to account for the time to arbitrate large number of batches?
3. In your experience with mass-arbitration agreements, has the batching of 20 actions at a time caused substantial delays for those waiting their turn or has it accelerated global settlements? 
Raphael
1. If a large number of arbitrations were batched and handled simultaneously, for example, 10 batches of 30 actions each, would that be helpful, or would you object because of your concern over delays for the thousands of other plaintiffs waiting for their turn? 
Scott
1. Regardless of their precedential value, don’t such arbitrations provide a good track record of outcomes from which both parties could be better informed in their settlement negotiations?
Patrick
1. When would the waiver take effect, at the time a civil action is filed, after a dispositive motion is filed, or after discovery has concluded? 

Brian
1. One of the Civil Rules Committee’s persistent concerns was the possibility that lawyers who threaten to file bad-faith objections could cause delays even without actually filing the objection, hoping that the threat of delay would provide them with payment for some nuisance value?  Has this possibility materialized?
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