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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF MICHIGAN 
SOUTHERN DIVISION 
 
 	 
	In re Flint Water Cases. 	Judith E. Levy 
	 	United States District Judge 
_______________________________/ 	  	 
This Opinion and Order Relates To: 
ALL CASES 
 
________________________________/ 
 
OPINION AND ORDER GRANTING IN PART AND DENYING IN 
PART PLAINTIFFS’ MOTION FOR AN AWARD OF ATTORNEY 
FEES AND REIMBURSEMENT OF EXPENSES [1458]; DENYING 
HALL OBJECTORS’ MOTION TO REVIEW AND RESPOND TO HOURLY BILLING AND COSTS [1586]; AND DENYING THE 
CHAPMAN/LOWERY PLAINTIFFS’ MOTION TO REVIEW AND 
RESPOND TO HOURLY BILLING AND COSTS [1710, 1722] 
 
 Before the Court is Plaintiffs’ Motion for an Award of Attorney Fees and Reimbursement of Expenses (“Fee and Expense Motion”) made in connection with the partial settlement in the Flint Water litigation.[footnoteRef:1]  [1:  The signatories to the Fee and Expense Motion are the following law firms and organizations: (1) Levy Konigsberg, LLP, (2) Napoli Shkolnik PLLC, (3) Cohen Milstein Sellers & Toll, PLLC, (4) Pitt McGee Palmer Bonanni & Rivers P.C., (5) Susman Godfrey, L.L.P., (6) Weitz & Luxenberg, P.C., (7) Bronstein, Gerwirtz & Grossman, LLC, (8) NAACP, (9) Motley Rice LLC, (10) The Law Offices of Teresa A. Bingman, PLLC, (11) Goodman & Hurwitz PC, (12) Law Offices of Deborah A. LaBelle, (13) The Dedendum Group, (14) Law Office of Cirilo Martinez, PLLC, (15) Shea Aiello, PLLC, (16) McAlpine PC, (17) Trachelle C. Young & Associates PLLC, 
(18) McKeen & Associates, PC, (19) Cynthia M. Lindsey & Associates, PLLC, and (20) ] 
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(ECF No. 1458.) Movants’ request for fees and expenses arises from the fact that Co-Liaison Counsel for Individual Plaintiffs2 and Co-Lead Class 
Counsel for the Settlement Class3 (as well as Settlement Subclass Counsel, the law firms that have worked with and under the supervision of Co-Lead Class Counsel, and the Plaintiffs’ Executive Committee (together with Co-Lead Class Counsel referred to as “Class Counsel”)) successfully negotiated with Settling Defendants[footnoteRef:2] and achieved a  [2:  “Settling Defendants” are: the State of Michigan and certain of its individual officials, which are collectively referred to as “State Defendants”; the City of Flint, certain of its City Emergency Managers and employees, collectively referred to as “City Defendants”; McLaren Health Care Corporation, McLaren Regional Medical Center, and McLaren Flint Hospital, collectively referred to as “McLaren 
Defendants”; and Rowe Professional Services Company, referred to as “Rowe.” 
 ] 

 
Abood Law Firm. (ECF No. 1458, PageID.57145–57147.) The signatories to the Fee and Expense Motion are referred to herein as “Movants.” There are additional individually-retained counsel for Plaintiffs who did not join in the motion. Together, Movants and non-movant Plaintiffs’ counsel are referred to as “Plaintiffs’ Counsel.” 
2 Unless otherwise defined herein, capitalized terms in this Opinion and Order, such as “Co-Liaison Counsel,” “Co-Lead Class Counsel,” and “Settlement Class” have the same meanings as defined in the Amended Settlement Agreement (“ASA”). (See ECF No. 1394-2, PageID.54127–54138 (listing the definitions used in the ASA).) 
3 As stated in the ASA, Co-Liaison Counsel for Individual Plaintiffs (“Co-Liaison Counsel”) means Corey M. Stern of Levy Konigsberg, LLP and Hunter Shkolnik of Napoli Shkolnik, PLLC. Co-Lead Counsel for the Settlement Class (“CoLead Class Counsel”) means Theodore J. Leopold of Cohen Milstein Sellers & Toll PLLC and Michael L. Pitt of Pitt McGhee Palmer & Rivers, P.C.  
 Co-Liaison Counsel and Co-Lead Counsel are together referred to as Plaintiffs’ Leadership Group or “PLG.”  
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$626.25 million partial settlement in the Flint Water Cases. The Court granted final approval to the partial settlement on November 10, 2021. 
See In re Flint Water Cases, --F. Supp. 3d. --, No. 5:16-cv-10444, 2021 WL 
5237198 (E.D. Mich. Nov. 10, 2021) (the “Final Approval Opinion”). (ECF No. 2008.) 
 Thus far, Plaintiffs’ Counsel have not been paid for their work or reimbursed for out-of-pocket expenses in the Flint Water Cases at all. Determining the appropriate fee award is a challenging task. As is common in settlements, Plaintiffs’ Counsel’s fees and costs will be deducted from the $626.25 million total settlement, and accordingly, every dollar awarded to the attorneys is a dollar less for the Claimants. Because of this, the Court must balance society’s strong interest in paying lawyers for their work and encouraging counsel to accept similar engagements in the future with the important interest in maximizing the Claimants’ Monetary Awards. These are just some of the many factors the Court must weigh in making this decision. 
 The structure of the proposal set forth in the Fee and Expense Motion is consistent with the fair and equitable design of the underlying settlement. Movants have proposed an arrangement whereby certain 
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amounts would be deducted from the $626.25 million settlement in a manner that provides for parity in recovery among similarly situated Claimants. Article V of the Amended Settlement Agreement (“ASA”) indicates that the funds available for payment to Claimants is determined by deducting attorney fees, attorney expenses, and certain administrative fees from the settlement amount. (ECF No. 1394-2, 
PageID.54146.) The result is that every Claimant will effectively pay for Plaintiffs’ Counsel’s work in a manner that provides for parity in recovery among similarly situated Claimants regardless of whether the Claimant is a class member or an individual who is not a member of a class; a Minor or an Adult; an individual person or a business or property owner; and whether the individual is represented by counsel or not. This aspect of the proposal is simple, uniform, and well-designed to compensate Plaintiffs’ Counsel for their work while also retaining parity, or equality, among Claimants who qualify for the same settlement Compensation 
Grid category.[footnoteRef:3]   [3:  Exhibit 8 to the ASA, entitled, “Flint Water Cases (FWC) Qualified Settlement Fund Categories, Monetary Awards, and Required Proofs Grid (11/11/20)” (referred to as the “Compensation Grid” (ECF No. 1319-2, PageID.40789–40831)) provides that “every Claimant in a certain Settlement Category receives an identical ] 
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 Movants’ proposal for compensating Plaintiffs’ Counsel who have worked on the litigation and settlement is intricate and nuanced. Movants’ proposal includes several components. All these components will be described more thoroughly below. They are:  
(1) A common benefit component, which, if awarded, would be deducted from the $626.25 million settlement amount and then divided among Co-Liaison Counsel and Co-Lead Class Counsel for further subdivision and allocation to various firms under Article XI of the ASA (see ECF No. 1394-2, PageID.54159–54160);  
(2) A common benefit assessment on (a) the value of claims made by Claimants who retained counsel soon before the settlement was announced, and (b) on the value of claims made by unrepresented minor Claimants, which would be divided between Co-Liaison and Co-Lead Class Counsel for further subdivision and allocation to various firms under Article XI of the ASA (see id.); 
(3) A capped assessment awarded to Class Counsel only on:  
(a) the value of certain resolved subclass claims;  
(b) the Programmatic Relief Sub-Qualified Settlement Fund; and  
(c) claims involving an individual who was a Minor at the time they retained Class Counsel; 
(4) A proposed capped contingency fee on the value of the claims awarded to an individual who is represented by an attorney (referred to as Individually Retained Counsel (“IRC”), which includes not only Co-Liaison Counsel but also objectors’ counsel and any other non-class counsel representing an individual client). The 
 
amount of compensation as all other Claimants in that Category.” Final Approval Opinion, 2021 WL 5237198, at *8. 
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fee amount sought varies depending on the date the engagement began; and  
(5) Expenses.  
(See ECF No. 1458, PageID.57165–57166.)  
 For the reasons set forth below, the Court grants in part and denies in part the Fee and Expense Motion. The objections are granted in part and denied in part; specifically, the Unrepresented Objectors and the Chapman/Lowery Objections are granted in part and the Hall Objectors’ and Plaintiff Brown’s objections are denied. The motions for discovery are denied.  
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[bookmark: _Toc93550]	I. 	BACKGROUND 
 Plaintiffs’ Counsel initiated the Flint Water Cases against Settling Defendants without any guarantee of recovery for their clients or compensation for their work. Many of the lawsuits were filed over five years ago and have been heavily litigated since then at great cost to Plaintiffs’ Counsel. In the Fee and Expense Motion, Movants state that Class Counsel and Co-Liaison Counsel performed a total of 182,571 hours of common benefit work (which will be further explained below) through February 15, 2021. (ECF No. 1458, PageID.57172.) And certainly, much more work has been performed between then and now. For example, at the end of the day on March 8, 2021 (the date the Fee and Expense Motion was filed), there were 1458 docket entries in the main consolidated Flint Water Case, No. 5:16-cv-10444. Today, there are 2104 docket entries. This increase in the number of docket entries in a relatively short period of time illustrates the high volume and fast pace of this litigation. 
 The facts regarding the extensive settlement negotiations are discussed in the Final Approval Opinion. See Final Approval Opinion, 2021 WL 5237198, at *2–12. In the Final Approval Opinion, the Court described the many benefits of the settlement, including that it 
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eliminates the risks, delays, and costs of continuing litigation against the Settling Defendants through trial and provides for a substantial and guaranteed recovery for Claimants. It is, therefore, a positive and successful outcome for the tens of thousands of Claimants.  
 Additional facts regarding the Fee and Expense Motion are set forth below. These facts include the manner in which the Court and the 
Special Master have overseen Plaintiffs’ Counsel’s time and expenses (sometimes referred to as costs) while litigating these cases over many years, Movants’ proposal in their Fee and Expense Motion, and the objections to the motion. 
[bookmark: _Toc93551]A. Judicial Oversight of Plaintiffs’ Counsel’s Time and Expenses 
 As an initial matter, the Fee and Expense Motion involves a common benefit component. The general policy in the United States is to follow what is known as the “American Rule,” which provides that litigants pay their own lawyers, regardless of who prevails. Common benefit, or common fund, cases are considered exceptions to the American Rule. A common fund is “[a] monetary amount recovered by a litigant or lawyer for the benefit of a group that includes others, the litigant or lawyer then being entitled to reasonable attorney’s fees from the entire 
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amount.” Common Fund, Black’s Law Dictionary (11th ed. 2019). The Supreme Court has explained that common benefit awards have “deep roots in equity.” US Airways, Inc. v. McCutchen, 569 U.S. 88, 100 (2013). The Court has “‘recognized consistently’ that someone ‘who recovers a common fund for the benefit of persons other than himself’ is due ‘a reasonable attorney’s fee from the fund as [a] whole.’” Id. at 104 (citations omitted). In other words, common benefit awards are designed to “prevent freeloading” of other attorneys who did not perform as significant an amount of the work but still reap the benefits. Id. at 96. The Sixth Circuit has long-recognized the common benefit doctrine. See Ramey v. Cincinnati Enquirer, Inc., 508 F.2d 1188, 1195 (6th Cir. 1974), cert. denied, 422 U.S. 1048 (1975).  
 It is a customary practice in complex litigation for the court to make an early determination as to how time and expenses for the common benefit will be accounted for, if in fact a common benefit award is later granted. See William B. Rubenstein, Newberg on Class Actions, Common Benefit Fees— Procedures Governing Assessment and Award, § 15:115 (5th ed. 2021) (“Newberg”) (describing recurring general practices for addressing common benefit fees); see also David F. Herr, Annotated Case 5:16-cv-10444-JEL-EAS   ECF No. 2105, PageID.72056   Filed 02/04/22   Page 11 of 99
Manual for Complex Litigation § 14.11 (4th ed. 2020). The Court did exactly this over three years ago.  
* * * * * * * *
c. Services Rendered on a Contingency Fee Basis  
The third Ramey factor— whether the lawyers’ services were undertaken on a contingent fee basis—is also met. See Ramey, 508 F.2d at 1196. This factor “stands as a proxy for the risk that attorneys will not 
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recover compensation for the work they put into a case.” In re Cardinal Health, 528 F. Supp. 2d at 766. The presence of a contingent fee arrangement is “an important factor in determining the fee award.” Stanley v. U.S. Steel Co., No. 04-74654, 2009 WL 4646647, at *3 (E.D. Mich. 2009). 
 It is well-established in the record that all the lawyers— both in the class and non-class cases— have engaged with this work on a contingency fee basis and have not yet received compensation of any kind. (See ECF No. 1458, PageID.57158.) Plaintiffs’ counsel, and in particular PLG, retained experts, conducted abundant discovery, and made a substantial and significant outlay of time and expenses at the risk of nonrecovery.  As a general principle, which is applicable here, contingent fee arrangements present a genuine risk that counsel who brought and litigated these cases might not recoup their fees or costs in the end. As the Court discussed in the Final Approval Opinion, “[t]he complexity and volume of this litigation present significant risks and potentially great expense to all parties were the cases to be tried.” Final Approval Opinion, 2021 WL 5237198, at *22. And, indeed, reaching a settlement at all was far from guaranteed. See id.  
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 As stated above, Michigan law imposes a one-third cap on attorney fees in personal injury cases. See Mich. Ct. R. 8.121. Research indicates that, “[t]aken as a whole, the evidence suggests that one-third is the benchmark for privately negotiated contingent fees, but that significant variation up and occasional variation down exist as well.” Eisenberg, Theodore and Miller, Geoffrey P., “Attorney Fees in Class Action 
Settlements: An Empirical Study” (2004), Cornell Law Faculty Publications, Paper 356, pp.35 (“Eisenberg and Miller”) (http://scholarship.law.cornell.edu/facpub/356); see also Manual for Complex Litigation, Fourth § 14.121 (2004) (noting that most district courts select a percentage in the range from 25% to 30% of the fund). In this Circuit, awards are generally “within the 20-30% range.” In re Cardizem, 218 F.R.D. at 532 (citing cases). This range cannot be viewed in a vacuum; it aggregates fee percentages for cases that vary greatly in their complexity, contentiousness, and have many other unique characteristics.  
 Yet, as Newberg puts it, the benchmarks of other cases need not receive too much weight by the Court: 
Comparison [to other cases] alone proves little more than that judges are path dependent: there is no obvious correlation 
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between the common benefit work in one case and another, and, in particular, no obvious correlation between how the quantity of that work (on a lodestar basis) relates to the aggregate value of the settlement in the case. 
5 Newberg, Attorney’s Fees, Common Benefit Fees— Calculation Method § 15:116. Since this case is not purely a class action case, purely class based benchmarks are not applicable to IRC. Indeed, Movants have indicated that the “vast majority of these fees are for the non[-]class versus the class settlement.” (ECF No. 1906, PageID.66922.) At most, the Court estimates that less than approximately 20.5% of the fee award applies to the class portion of the case.  
 As discussed, Movants’ Fee and Expense Motion explains that their request was less than 31.6 of the total $626.25 million settlement fund. (ECF No. 1458, PageID.57183 (“Here, the 6.33% global CBA [common benefit assessment] and additional fees capped at 27% of the remaining funds amount to a total maximum fee percentage of 31.6%, less than the typical fee in comparable cases and the one-third maximum amount permitted under Michigan law, see Mich. Ct. R. 8.121.”).) Accordingly, the requested fees were not so far above the range of what is commonly sought as to render them outright unreasonable. This is a helpful data point which the Court carefully considered in determining the final award. 
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 While the Court finds that the fee request is not unreasonable, the Court is mindful of the overall posture of this case and the oral and written remarks made by Unrepresented Objectors regarding their quest for compensation. The fee request—while not at all out of line—is too high in this context. Movants sought a fee award that resulted in a higher percentage of the overall settlement amount than what the Court awarded. While perhaps in line with awards in similar litigation, what they sought is too high in this case. PLG [plaintiffs leadership group] have earned a CBA of 6.33% of the total settlement. This percentage is well-below 1/3 of the full settlement fund and is reasonable, particularly because PLG will also receive an additional CBA and a Class Counsel or contingency fee award of up to 25% of the value of certain awards. 
 Non-PLG counsel also earn the same percentage contingency fee awards, as adjusted by the Court. The amount depends on whether they retained their clients before August 20, 2020. As set forth above, if they retained their clients before August 20, 2020, they will receive 25% of the 
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value of the clients’ claims and, for clients retained after August 20, 2020, non-PLG counsel will receive 8% of the value of the clients’ claims.[footnoteRef:4]  [4:  Additionally, non-PLG counsel can receive 8% for assisting and advocating for Minors in submitting a claim, whether retained or unretained, if the assistance occurred after August 20, 2020.  ] 

	 	Movants’ original proposal was to pay non-PLG counsel 27% and 
10%, respectively. These percentages are too great, and accordingly, the 
Court lowers them to 25% and 8%, respectively.[footnoteRef:5] As to the “before August 20, 2020” group, 25% of the value of the claims is still significant and takes into account the fact that some non-PLG lawyers expended time filing their own lawsuits and that a few responded to motions to dismiss. However, in comparison to PLG, their time and effort was much less.   As to the “after August 20, 2020” group of late-retained non-PLG counsel, the settlement was announced publicly in August of 2020.[footnoteRef:6] The  [5:  Again, non-PLG will receive the same fees and PLG. However, PLG will receive a CBA in addition. ]  [6:  The Court acknowledges that Movants’ choice of July 16, 2020— a date other than when the settlement was publicly announced— perhaps demonstrates that PLG did not attempt to benefit themselves with special knowledge of when the settlement would be announced. For example, if they had selected the settlement announcement date as the date for a reduced fee, they could be criticized because theoretically they could have rushed to sign up clients before the announcement. Regardless, the Court ] 
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reduction in the fee amount is appropriate because, once the settlement was announced, counsel did not have to undertake any litigation work or risk. This reduced amount applies to PLG as well as other counsel who did not participate in the litigation and settlement efforts.  
 The work of Eisenberg and Miller is helpful to the Court. Their study looked at now-older data collected from 1993–2002. See Eisenberg and Miller. The principles and patterns they identify, however, are still largely relevant. For example, they state:  
We find that the level of client recovery is by far the most important determinant of the attorney fee amount. A scaling effect exists, with fees constituting a lower percent of the client’s recovery as the client’s recovery increases. . . . The presence of high risk is associated with a higher fee, as is the presence of the case in federal rather than state court. 
Eisenberg and Miller at pp.28. This principle applies here. In setting the fee at a reasonable amount, the Court has considered the level of client recovery. Additionally, the presence of higher risk, which is discussed above, justifies a higher overall award for PLG since they undertook this significantly complex work at a higher risk than non-PLG.  
* * * * * * * *
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 Despite this, the Court finds that it is reasonable to move the cutoff date for a reduced fee to August 20, 2020. It is logical that, on and after the date that the settlement was announced, “the risk of nonrecovery, and therefore the contingent nature of counsel’s work, dropped dramatically and ultimately disappeared.” Bowling, 922 F. Supp. at 1282. As a result, Mr. Cuker may collect a 25% retainer for the clients who signed a retainer with him between July 16, 2020 and before August 20, 2020. 
 Accordingly, for these reasons, the Chapman/Lowery Objectors’ objections are granted in part and denied in part. 



