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A. Dealing with Insurance Issues
In some mass tort bankruptcy cases, a critical issue in the negotiation of the reorganization plan will be the amount of insurance that will be available for compensation of the tort claimants. If the prepetition tort litigation did not already exhaust the debtor’s available insurance, the debtor and other

3. See, e.g., Plevin et al., supra note 526, at 910–11. See also In re Combustion Eng’g, Inc., 391 F.3d at 245 (“[A] disfavored group of asbestos claimants, including the future claimants and the Certain Cancer Claimants, were not involved in the first phase of this integrated settlement.”).
4. Plevin et al., supra note 526, at 910.
5. In re ACandS, Inc., 311 B.R. 36, 43 (Bankr. D. Del. 2004).
6. In re Combustion Engineering, Inc., 295 B.R. 459 (Bankr. D. Del. 2003), vacated & remanded on other grounds, 391 F.3d 190 (3d Cir. 2004).
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parties may look to the insurers to play a significant role in the funding of the tort claimant trust. The insurers, however, may very well dispute the existence and scope of their liability under their respective policies with the debtor if those issues were not resolved prior to the debtor’s bankruptcy. They may also challenge the methods the debtor and others propose for resolving the tort claims, as well as the total value attributed to those claims. And those insurers that do agree to contribute to the funding of the trust will expect in return to receive protection from further litigation related to the debtor’s product, which may raise issues about the court’s authority to authorize such protection.
Because of the critical role that insurance may play, a judge presiding over a mass tort bankruptcy should ascertain in the early stages of the case the amount of the debtor’s unexhausted insurance coverage and whether coverage is disputed. This information will help the judge determine whether resolution of insurance issues is likely to be a key to the successful negotiation of the plan and how directly involved the bankruptcy court needs to be in promoting a resolution of those issues.
1. Coverage litigation
At the time that a mass tort debtor files for bankruptcy, lawsuits may already be pending in state or federal court between the debtor and insurers to determine the scope of insurance coverage for the tort claims. Any such suits brought by an insurer against the debtor will be halted by the automatic stay,558 which may lead the insurer to seek relief from the stay in the bankruptcy court so that the issue can be resolved in the non-bankruptcy court.559 A prepetition coverage suit brought by the debtor will not be stayed, and the debtor may seek to remove or transfer any pending coverage litigation to the bankruptcy court presiding over its chapter 11 case.560 Furthermore, whether or not prepetition coverage suits are pending, the debtor may initiate an adversary proceeding in the bankruptcy court to determine the existence and scope of insurance coverage.561 The bankruptcy court

7. See 11 U.S.C. § 362(a)(1) (2000) (providing that the filing of a bankruptcy petition op-erates as a stay of “the commencement or continuation . . . of a judicial . . . proceeding against the debtor that was . . . commenced before the commencement of the [bankruptcy] case”).
8. See id. § 362(d)(1) (authorizing the court to grant relief from the stay “for cause”).
9. See, e.g., Certain Underwriters at Lloyd’s London v. ABB Lummus Global, Inc., No. 03 Civ. 7248(JGK), 2004 WL 224505 (S.D.N.Y. 2004).
10. See, e.g., U.S. Brass Corp. v. Aetna Cas. & Sur. Co. (In re U.S. Brass Corp.), 173 B.R. 1006 (Bankr. E.D. Tex. 1994).
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therefore may have to determine where and when these coverage issues should be resolved.
Whether in response to a request for relief from the stay or a motion to remand or abstain, the bankruptcy judge’s determination of where the cov-erage issues should be resolved will require that the bankruptcy judge con-sider a number of factors, including the following:
· the importance of the coverage issue to the plan negotiations;
· the novelty and complexity of the state insurance law issues;
· the likely time frame for a resolution in the non-bankruptcy court; and
· whether the judge wants to directly oversee the resolution of the coverage issues.562
Although there is some disagreement among courts over whether a coverage dispute between a debtor and its insurer is a core or non-core proceed-ing,563 it clearly comes within section 1334(b)’s conferral of bankruptcy jurisdiction, since it is at least related to the bankruptcy case.564 Thus, the bankruptcy court has authority to hear the proceeding if it so chooses. That decision may, however, be affected by the timing issue.
All insurance coverage issues do not necessarily have to be resolved prior to plan confirmation.565 Litigation over some policies might be deferred because the debtor assigns its rights under the policies to the trust, which following confirmation will pursue litigation to determine the extent of coverage.566 Alternatively, the plan may provide that the debtor will continue to prosecute coverage actions, and the insurance proceeds resulting from any successful suits will go to either the debtor or the trust.567 De-

11. See, e.g., U.S. Brass Corp. v. Cal. Union Ins. Co., 198 B.R. 940, 947–49 (N.D. Ill. 1996), aff’d, 110 F.3d 1261 (7th Cir. 1997).
12. Compare, e.g., U.S. Lines, Inc. v. Am. S.S. Owners Mut. Prot. & Indem. Assoc. (In re U.S. Lines), 197 F.3d 631 (2d Cir. 1999) (holding that a coverage suit was a core proceeding), with In re U.S. Brass Corp., 110 F.3d 1261 (7th Cir. 1997) (holding that coverage suits were non-core proceedings).
13. See, e.g., In re U.S. Brass Corp., 110 F.3d at 1268–69.
14. See, e.g., Harbison-Walker Refractories Co. v. Ace Prop. & Cas. Ins. Co. (In re Global Indus. Techs., Inc.), 303 B.R. 753, 759 n.10 (Bankr. W.D. Pa. 2004) (“[A]t some point insur-ance companies who do not settle with the debtors will have an opportunity to resolve coverage issues in an appropriate forum and within the parameters of either the bankruptcy case or the post-bankruptcy Asbestos PI Trust and the corresponding Trust Distribution Procedures.”), vacated & modified in part on other grounds, 2004 WL 555418 (Bankr. W.D. Pa. Feb. 3, 2004).
15. See, e.g., In re Fuller-Austin Insulation, No. 98-2038-JJF, 1998 WL 812388 at *2 (D. Del. Nov. 10, 1998).
16. See, e.g., UNR Indus., Inc. v. Cont’l Cas. Co., 942 F.2d 1101 (7th Cir. 1991).
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pending on the clarity of the governing state law and on the importance of these postconfirmation suits to implementation of the plan, the bankruptcy judge may decide that the suits should be resolved in the bankruptcy court or that their resolution is appropriately left to the non-bankruptcy courts in which they were originally filed.
In cases in which the disputed insurance proceeds will be essential for the funding of the tort claimant trust, however, it may not be possible to negotiate and confirm a plan until the coverage issues are resolved. In such cases, the bankruptcy court will want to ensure as expeditious a resolution as possible, and, for that reason, may decide to exercise jurisdiction itself over any coverage action that has been transferred to it or brought before it as an adversary proceeding. As with other issues critical to the plan negotiations, the judge should consider actions he or she can take to promote the parties’ settlement of coverage issues, thereby eliminating the need for costly litigation, which is likely to be followed by time-consuming appeals. Among the steps the judge should consider is the appointment of a mediator to facilitate a settlement between the debtor and its insurers.568
If the debtor does reach a settlement with one or more insurers, whether in connection with a proceeding in the bankruptcy court or else-where, the bankruptcy court will have to approve the settlement pursuant to Federal Rule of Bankruptcy Procedure 9019. The debtor must give no-tice of its request for approval to creditors and the U.S. trustee, and it is possible that some tort claimants will object to the amount of the settlement or to the terms of payment of the insurance proceeds to the trust.569 To ap-prove the settlement, the bankruptcy judge will have to determine that it is fair and equitable and in the best interests of the estate.570 The judge will have to make an independent judgment after becoming familiar with the underlying facts and considering such factors as the following:
· the likely outcome of the litigation as compared with the benefits provided by the settlement;
· the cost and delay that the litigation would involve if the settlement were not approved;
· the support for the settlement by the affected class;
· the experience and knowledge of counsel supporting the settlement;

17. See supra section V.B.3.
18. See, e.g., In re Dow Corning Corp., 198 B.R. 214, 221 (Bankr. E.D. Mich. 1996).
19. See, e.g., id. at 222.
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· the benefits members of the class would receive as a result of the settlement;
· the nature and scope of releases to be granted in exchange for the settlement; and
· the extent to which the settlement resulted from arm’s-length bar-gaining.571
The terms of the settlement, if approved, will most likely be included in the debtor’s reorganization plan in order to enhance its binding effect on all parties to the bankruptcy proceedings.
2. Possible objections by insurers to the use of insurance proceeds to fund the tort claimant trust
If the debtor does not enter into settlements with all of its insurers, some of the non-settling insurers may seek to object to confirmation of the plan and to appeal from the confirmation order if they believe that the plan adversely affects their rights under their policies with the debtor. In past cases insur-ers have objected that the assignment to the tort claimant trust of the debtor’s rights under the policies violates anti-assignment provisions of the policies572 and that the combination of insurance proceeds into a single fund without insurer consent impermissibly applies proceeds to non-covered claims.573 Insurers have also objected that the plan fails to preserve coverage defenses under their policies or their rights against non-debtors.574 They have been especially concerned that future litigation will attempt to bind them to the estimated value of the tort claims the court relied on in establishing the trust and confirming the plan.575
Courts have not always found insurers to have standing to object to confirmation or to other rulings in the bankruptcy case or to appeal from the order confirming the plan.576 Generally the issue has turned on

20. See id. at 223; In re Texaco Inc., 84 B.R. 893, 902 (Bankr. S.D.N.Y. 1988).
21. See, e.g., In re Combustion Eng’g, Inc., 391 F.3d 190, 218 (3d Cir. 2004).
22. See, e.g., Robert B. Millner & Mark D. Plevin, Insurance Coverage in the New Millen-nium, SG004 ALI-ABA 79, 100–01 (2001).
23. See, e.g., id. at 100–02.
24. This concern is based on the Seventh Circuit’s decision in UNR Indus., Inc. v. Cont’l Cas. Co., 942 F.2d 1101 (7th Cir. 1991). In that case, the court held that UNR’s bankruptcy and confirmed plan resulted in a “judgment or settlement” against the debtor-insured in the amount of
$254 million, the negotiated value of the asbestos claims, and that that valuation was binding on the insurer.
25. See, e.g., In re Combustion Eng’g, Inc., 391 F.3d at 220 (holding that insurers were not “persons aggrieved” who could challenge on appeal most aspects of the plan and its confirmation); In re Fuller-Austin Insulation, No. 98-2038-JJF, 1998 WL 812388 at *3 (D. Del. Nov. 10, 1998)
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whether the insurers can show that their interests are adversely affected by the plan or ruling. To head off challenges by non-settling insurers, some debtors have included provisions in their plans disavowing any intent to affect the rights of those insurers under their policies or prepetition settlements.577 These provisions have been effective in preventing the insurers from being able to vote on the plan,578 object to confirmation,579 or challenge on appeal certain provisions of the confirmed plan.580 However, if adequate trust funding is dependent on the insurance proceeds the debtor seeks from these insurers, preservation of all of the insurers’ rights and defenses may undermine plan feasibility or at least the equality of treatment of future claimants.581
3. Protection of insurers against further litigation
Insurance companies that do settle with the debtor during plan negotia-tions will want protection from further litigation in exchange for their con-tribution of insurance proceeds to fund the trust. Insurers will seek this protection because their main motivation in settling is likely to be the de-sire to achieve a final resolution of their involvement in the debtor’s mass tort litigation. In a mass tort bankruptcy case involving asbestos, such protection is permitted under section 524(g)(2)(B) of the Bankruptcy Code if a detailed set of conditions is satisfied. In other mass tort bankruptcies, however, the authority of the court to approve provisions insulating non-debtors such as the insurers from further liability or to enter channeling injunctions having that effect is less certain, and the issue is one on which the courts are divided.582
* * * * * * *




(holding that insurers were not parties in interest with standing to object to plan confirmation or approval of the disclosure statement).
26. See Harbison-Walker Refractories Co. v. Ace Prop. & Cas. Ins. Co. (In re Global In-dus. Techs., Inc.), 303 B.R. 753, 761 n.11 (Bankr. W.D. Pa. 2004) (“In the asbestos cases pend-ing before this court, the proposed plans of reorganization typically preserve insurers’ rights to contest claims that are to be paid under the Asbestos PI Trusts created under the plans.”), vacated & modified in part on other grounds, 2004 WL 555418 (Bankr. W.D. Pa. Feb. 3, 2004).
27. See, e.g., In re Combustion Eng’g, Inc., 295 B.R. 459, 474 (Bankr. D. Del. 2003), va-cated and remanded on other grounds, 391 F.3d 190 (3d Cir. 2004).
28. See, e.g., In re Fuller-Austin Insulation, 1998 U.S. Dist. LEXIS 18340, at *13.
29. See, e.g., In re Combustion Eng’g, Inc., 391 F.3d at 220.
30. See Plevin et al., supra note 526, at 920.
31. A discussion of these issues is presented in section VI.E.2, infra.












