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20 IN RE: Bard Implanted Port Catheter Products Liability Litigation
21
22
23
24

MDL No. 3081
JOINT MEMORANDUM RE: ISSUES TO BE ADDRESSED AT NOVEMBER 16, 2023 CASE MANAGEMENT CONFERENCE

25 Pursuant to Case Management Order No. 2 (“CMO 2”), the parties submit the
26 following Joint Memorandum in advance of the upcoming Case Management
27 Conference (“CMC”) on November 16, 2023. See Doc. 42.
28




* * * *  * *


1 III. Successor Liability
2 The parties’ positions regarding successor liability are set forth below. 24
25
26
27 4 Heeding the Court’s instruction, Plaintiffs disclosed several drafts of their Master Complaint to Defendants before the filing deadline. Defendants’ attempt to use
28 Plaintiffs’ work product against them defies the Court’s instruction. See supra at 6.
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1 A.	Plaintiffs’ Position5
2 The Court directed Defendants to disclose whether “the potential liability of one
3 or more Defendants is limited to a particular period of time, a particular product, or a
4 particular category of successor liability, or is limited in some other way related to the
5 concept of successor liability.” Doc. 42 at 4. Defendants’ answer is no less mysterious
6 today than eight weeks ago. Suffice it to say, the parties are far from “reach[ing]
7 agreement” on the potential liability of each Defendant in this MDL. See Doc. 53 at
8 46:2-4.
9 As Plaintiffs explained at the first CMC, successor liability is a “hot topic” in
10 modern mass torts. Id. at 44:19-45:19. Historically, when MDL plaintiffs sued multiple
11 corporate defendants, the defendants operated as—and were ultimately treated as—a
12 monolithic entity. See, e.g., IVC, Doc. 17567 at 2-4 (collapsing all defendants as “Bard”
13 on the verdict form). Plaintiffs certainly “hope” it could be so straightforward here, but
14 that is “more hope than likelihood” given the burgeoning trend. Cf. infra at 25 (quoting
15 In re Bard IVC Filters Prods. Liab. Litig., 317 F.R.D. 562, 566 (D. Ariz. 2016)).
16 In recent years, MDL defendants have attempted to capitalize on their individual
17 identities, especially in conjunction with pre-litigation mergers or post-litigation
18 bankruptcies. In the Talcum Powder MDL, defendants deployed the “Texas two-step”
19 to limit their tort liability, seeking shelter in bankruptcy court instead of litigating the
20 MDL’s merits. See In re LTL Mgmt., LLC, 64 F.4th 84, 94-97 (3d Cir. 2023).6 Similarly,
21 in the Earplugs MDL, defendants “devised a scheme” involving a “funding and
22 indemnity agreement” in which 3M’s subsidiaries assumed all liabilities and declared
23 bankruptcy, while 3M paradoxically funded the bankruptcy. In re 3M Combat Arms
24 Earplug Prods. Liab. Litig., 2022 WL 17853203, at *3 (N.D. Fla. Dec. 22, 2022).
25
5 Despite promising not to address the merits, Defendants spill their ink on four pages of
26 irrelevant summary-judgment briefing on successor liability. See infra at 21-23.
27 6 Notably, the debtor’s counsel in that bankruptcy proceeding also represent Defendants here. See In re LTL Mgmt., LLC, Case No. 3:21-bk-30589, Doc. 414 (W.D.N.C. Bankr.
28 Nov. 15, 2021) (application to employ McCarter & English).
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1 Because defendants’ bad-faith conduct “upend[ed]” that MDL and “derailed [plaintiffs’]
2 efforts to litigate . . . on the merits,” the MDL court wielded its inherent powers to
3 prohibit 3M from shifting blame to its subsidiaries. Id. at *6-7. The MDL court
4 nonetheless lamented 3M’s abuse of the judiciary as it “would have organized th[e]
5 litigation very differently” had it known successor liability was at issue. Id. at *6
6 (discussing missed opportunity for “common discovery on successor liability”).
7 Against that disturbing backdrop, the parties’ views on Defendants’ potential
8 liability radically diverge at the outset: Defendants believe CMO 2 requires them to
9 address the liability of only Becton, Dickinson and Company (“BD”) as the successor to
10 C.R. Bard, Inc. (“C.R. Bard”); Bard Access Systems, Inc. (“BAS”); and Bard Peripheral
11 Vascular, Inc. (“BPV”). Plaintiffs, on the other hand, rely on CMO 2 itself, which plainly
12 requires Defendants to address whether “one or more Defendants” have liability limited
13 in time, by product, or otherwise. See Doc. 42 at 4 (emphasis added).
14 Even as to BD alone, Defendants have barely scratched the surface of successor
15 liability. Plaintiffs cannot hold BD liable for the conduct of C.R. Bard, BAS, or BPV,
16 Defendants say, because “BD did not expressly or impliedly assume any of C.R. Bard’s
17 liabilities as part of the 2017 acquisition.” Infra at 23. But this bare-bones statement tells
18 Plaintiffs nothing more than what is already in the public domain.7 Defendants go so far
19 as to say that “BD cannot be held liable for any claims related to [Bard IPCs],” even
20 post-merger. Infra at 21, 26. Apparently, Defendants believe BD is somehow immune
21 for its own IPC-related conduct, even though BD touted that “Bard has joined BD” and
22 the remaining Defendants’ “product offerings were taken over by and integrated into
23 BD’s Interventional and Medical segments.” E.g., Doc. 93-1 at 8-13. When Plaintiffs
24 pressed for an explanation as to BD’s involvement in designing, manufacturing, 25
7 See, e.g., BD, Registration Statement (Form S-4) (May 23, 2017), https://www.sec.gov/Archives/edgar/data/10795/000156761917001094/s001711x1_s4.26

27 htm#tTMA; BD, Annual Report (Form 10-K) (Nov. 22, 2017), https://investors.bd.com/sec-filings/annual-reports##document-42-0000010795-17-
28 000021-1.
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1 labeling, and/or selling Bard IPCs, Defendants refused to engage and punted to their
2 Master Answer.
3 After nearly two months of meeting and conferring, only one thing is clear:
4 Defendants know much more than they let on. When commenting on the draft DPF, for
5 example, Defendants assured Plaintiffs that they “doubt there will be much question
6 [about liability] with regard to [BAS] or C.R. Bard in most cases.” Plaintiffs pushed for
7 clarification on what “most cases” meant, but Defendants refused to demarcate “a
8 particular period of time, a particular product, or a particular category.” See Doc. 42 at
9 4. Similarly perplexing, Defendants declared that they “will be unable to assess whether
10 there is a potential for liability [with respect to BPV] until [they] have more detailed
11 information about a case.” Yet again, Defendants failed to explain what additional
12 information they supposedly require to ascertain BPV’s exposure in this MDL, despite
13 their involvement in drafting the Short-Form Complaint and PPF.
14 Given BD’s efforts to evade legal and financial responsibility8 and the other
15 Defendants’ refusal to pin down who bears potential responsibility, Plaintiffs’ Master
16 Complaint pleaded successor liability. See Doc. 93-1 at 87-89. Plaintiffs also intend to
17 explore this subject in general discovery. See infra at 40. But regardless of that
18 discovery, the Court should order each Defendant to identify the parameters of its
19 potential liability (i.e., “particular period of time,” “particular product,” and “particular
20 category” of conduct or claims for which it may be liable) and crystalize its position on
21 the liability of the other Defendants. See Doc. 42 at 4. They should do so by the next
22 CMC. After all, Defendants have already had two months to resolve these very issues.
23 Sidestepping CMO 2, Defendants relegate successor liability to the close of the
24 case, claiming it is a post-judgment issue that only becomes ripe if Plaintiffs are unable
25 “to collect a judgment against an entity found directly liable.” See infra at 24-25. If 26
27 8 After purporting to confer with Plaintiffs about successor liability for numerous weeks,
Defendants disclosed for the first time in their draft position statement that BD
28 engineered a “reverse triangular merger” to dodge successor liability. See infra at 23.
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1 Defendants had their way, Plaintiffs would be “forced to litigate these issues on a
2 piecemeal basis following remand to transferor courts, substantially increasing their
3 costs and unfairly subjecting them to the risk of inconsistent rulings.” In re 3M, 2022
4 WL 17853203, at *6. Those inefficiencies are entirely avoidable here “given the Court’s
5 mandate to resolve common questions,” including both direct and successor liability, “in
6 this consolidated proceeding.” Id. (citing 28 U.S.C. § 1407). This Court should therefore
7 “organize[] this litigation” to address successor liability through “common discovery.”
8 Id. Until Defendants clear the air on who is potentially liable and the solvency of those
9 entities, “common-issue discovery” is essential for both direct and successor liability.
10 See infra at 25.9
11 Plaintiffs will also seek case-specific discovery on successor liability, see infra
12 at 34-36, culminating in “summary judgment and/or bellwether trials” to determine
13 which Defendant(s) are legally and financially liable for Plaintiffs’ injuries, cf. In re 3M,
14 2022 WL 17853203, at *6. Even then, Defendants could upend this MDL at the eleventh
15 hour by restructuring, entering into indemnity agreements, or filing for bankruptcy. See
16 id. at *3; In re LTL, 64 F.4th at 93-99; In re Aearo Techs. LLC, 2023 WL 3938436, at
17 *2-6 (S.D. Ind. Bankr. June 9, 2023). Such strategies typically fail, but they still threaten
18 to derail the Court’s plan “to resolve this case in three years.” Doc. 53 at 5:18-19.
19 B.	Defendants’ Position
20 Plaintiffs raised the issue of successor liability at the initial CMC to see whether
21 BD would “agree[] that it is the successor in liability to C.R. Bard, [BAS], [and] [BPV]
22 so there’s no debate about if C.R. Bard was liable for something, whether [BD], the
23 parent company now, would be liable for that same conduct.” Sept. 18, 2023, Hr’g Tr.
24 45:12-19 (Doc 53). After meeting and conferring, Defendants advised Plaintiffs that the 25
9 Knowing common discovery is appropriate (if not inevitable) on this seminal issue, Defendants ask the Court to shadow Smith. See infra at 26. But Smith is readily26

27 distinguishable, involving neither an MDL nor successor liability. See Smith v. Unum Life Ins. Co. of Am., 2022 WL 1136639, at *1 (D. Ariz. Apr. 18, 2022). The Court
28 ordered “limited discovery” because “discovery in ERISA cases is limited.” Id. at *4.
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1 answer is no: BD cannot agree to such a stipulation. For the reasons that follow, BD
2 cannot be held liable for any claims related to any products identified in the Master
3 Complaint under any theory of successor liability or veil-piercing. BD did not assume
4 C.R. Bard, BAS, or BPV’s liabilities as part of BD’s acquisition of C.R. Bard in 2017,
5 and Plaintiffs do not assert in the Master Complaint that C.R. Bard, BAS, and BPV are
6 insolvent or at risk of being unable to satisfy any judgment.
7 Conducting or prioritizing discovery into successor liability and veil-piercing at
8 the outset of this MDL would put the “cart before the horse” and distract the Parties from
9 the core issues at stake: whether any alleged defect related to the concentration of barium
10 sulfate in Defendants’ catheters caused Plaintiffs’ injuries, and whether any Defendant
11 (BD, C.R. Bard, BAS, and/or BPV) can be held directly liable for those alleged injuries.
12 For the reasons set forth herein, such discovery should be set on a separate schedule and
13 limited to Court-approved requests and deposition topics in advance of a motion for a
14 summary judgment.
15 With respect to direct liability, Plaintiffs may serve discovery related to questions
16 such as which Defendants designed, manufactured, and distributed particular devices,
17 and when. This Court should reject Plaintiffs’ request that at the outset of this litigation
18 this Court order “each Defendant to identify the parameters of its potential liability” in
19 this MDL involving a Master Complaint that identifies dozens of devices implanted into
20 Plaintiffs over an at-least fifteen-year period.
21 1.	Plaintiffs Cannot Rely on Principles of Successor Liability or Veil Piercing to Hold BD Liable for its Subsidiaries’ Conduct
22 Successor liability becomes a relevant issue in a product liability case when a
23 plaintiff is injured by a product manufactured by a liable company that no longer exists
24 due to a merger, acquisition, or other corporate transaction. See Restatement (Third) of
25 Torts: Prod. Liab. § 12 (1998) (“Almost all of the reported decisions applying the bases
26 of successor liability stated in this Section involve predecessors that transfer all of their
27 assets to successors and then dissolve or otherwise cease operations.”); Stalwart Capital,
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1 LLC v. iCap P. N.W. Opportunity and Income Fund, LLC, 762 F. App’x 367, 369 (9th
2 Cir. 2019) (“[B]ecause there was no liability to [plaintiff], there was no need to engage
3 in an analysis of successor liability	”). In that circumstance, the plaintiff may look
4 to a successor company to obtain a recovery. However, “[t]he well-settled general rule,
5 adopted in virtually every State, is that where one company sells or otherwise transfers
6 all its assets to another company, the latter is not liable for the debts and liabilities of the
7 transferor.” Ronnoco Coffee, LLC v. Westfeldt Bros., Inc., 939 F.3d 914, 920 (8th Cir.
8 2019) (internal quotation marks omitted).
9 Most states recognize only four exceptions to this general rule of non-liability.
10 These exceptions may apply when the acquisition:
11 (a) is accompanied by an agreement for the successor to assume such liability; or
12 (b) results from a fraudulent conveyance to escape liability for the debts
13 or liabilities of the predecessor; or
14 (c) constitutes a consolidation or merger with the predecessor; or
(d) results in the successor becoming a continuation of the predecessor.
15 Restatement (Third) of Torts: Prods. Liab. § 12 (1998). A minority of states recognize a 16
fifth exception called the product-line exception. See Ramirez v. Amsted Indus., Inc., 431
17
A.2d 811, 825 (N.J. 1981) (adopting exception in New Jersey); Winsor v. Glasswerks
18	PHX, L.L.C., 63 P.3d 1040, 1049-50 (Ariz. App. 2003) (rejecting exception in Arizona).
19
None of these exceptions applies to BD’s 2017 acquisition of C.R. Bard and its
20
subsidiaries.
21	First, Plaintiffs cannot rely on any contractual assumption of liabilities. “When a 22
company acquires another corporation and the target continues to operate as a separate
23
entity, the purchasing corporation will not assume the liabilities of the acquired
24	corporation unless it expressly agrees to do so.” Jurista v. Amerinox Processing, Inc., 25
492 B.R. 707, 766 (D.N.J. 2013). The Master Complaint contains no facts or non-
26
conclusory allegations that reflect an express assumption of liabilities pursuant to the
27	publicly available merger agreement. See, e.g., Compl. ¶¶ 58, 62-63, 566-67; see also In
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1 re Suboxone (Buprenorphine Hydrochloride and Naloxone) Antitrust Litig., No. 13-md-
2 2445, 2017 WL 4810801, at *7 (E.D. Pa. Oct. 25, 2017) (noting that “this exception
3 requires an interpretation of the parties' agreement”); Rice v. First Energy Corp., 339 F.
4 Supp. 3d 523, 537 (W.D. Pa. 2018) (“A statement in SEC filings in which the parent
5 consolidates by description its subsidiary’s efforts and its own ‘is not atypical, and
6 certainly does not suggest that, via fraud or its equivalent, the parent corporation has
7 become indistinguishable from the subsidiary.’” (quoting Suboxone, 2017 WL 4810801,
8 at *11)). That is so because BD did not expressly or impliedly assume any of C.R. Bard’s
9 liabilities as part of the 2017 acquisition. To the contrary, BD acquired C.R. Bard
10 through a reverse triangular merger, which is a transaction “specifically designed to
11 preclude the imposition of successor liability.” Norfolk S. Ry. Co. v. Pittsburgh & W.
12 Virginia R.R., 153 F. Supp. 3d 778, 808 (W.D. Pa. 2015), aff’d, 870 F.3d 244 (3d Cir.
13 2017). “In a reverse triangular merger, the acquiring corporation . . . forms a new
14 subsidiary, which is merged into the target corporation . . . so that the target corporation
15 is a surviving corporation that continues to own its assets.” N. Valley Mall, LLC v. Longs
16 Drug Stores California, LLC, 238 Cal. Rptr. 3d 368, 371 (Cal. App. 3d Dist. 2018).
17 Next, with respect to the merger and continuation exceptions, an “essential
18 characteristic” of these exceptions “is that one corporation survives while another ceases
19 to exist.” Pub. Serv. Elec. & Gas Co. v. Cooper Indus., LLC, -- F. Supp. 3d --, 2023 WL
20 4173010, at *9 (D.N.J. June 26, 2023) (quoting U.S. v. Gen. Battery Corp., Inc., 423
21 F.3d 294, 308 (3d Cir. 2005)). Plaintiffs cannot rely on these exceptions given that the
22 C.R. Bard, BAS, and BPV still exist. Similarly, the product line exception is inapplicable
23 because there remains a remedy against the original manufacturer. See Oticon, Inc. v.
24 Sebotek Hearing Sys., LLC, 865 F. Supp. 2d 501, 510 (D.N.J. 2011) (holding that
25 exception “does not apply where the claimant had a potential remedy against the original
26 manufacturer but failed to exercise all available means to assert his or her claim”).
27 Finally, the fraud exception is inapplicable as Plaintiffs assert in a conclusory fashion
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1 that BD acquired these allegedly liable entities to escape its own liability. See, e.g.,
2 Compl. ¶ 570.
3 Nor can Plaintiffs rely on the “conceptually distinct,” equitable remedy of veil-
4 piercing to impose liability on BD. 1 Fletcher Cyc. Corp. § 48; see also Specialty
5 Companies Group, LLC v. Meritage Homes of Arizona, Inc., 492 P.3d 308, 310 (Ariz.
6 2021) (“[A]n attempt to pierce the corporate veil is not itself a cause of action but is
7 raised in the context of another cause of action”); Hillman Power Co., LLC v. On-Site
8 Equip. Maint., Inc., 632 F. Supp. 3d 736, 738 (E.D. Mich. 2022) (stating that veil
9 piercing is a “post judgment remedy” under New Jersey law). Pursuant to the doctrine
10 of veil-piercing, “a parent company [can be] held liable for the acts of its subsidiary, if
11 (1) there is unity of control between parent and subsidiary such that one is the ‘alter ego’
12 of the other, and (2) observing the corporate form’s privileges and protections would be
13 unjust.” Specialty Companies Group, LLC, 492 P.3d at 310. “Except in cases of fraud,
14 injustice, or the like, courts will not pierce a corporate veil.” Richard A. Pulaski Const.
15 Co., Inc. v. Air Frame Hangars, Inc., 950 A.2d 868, 877–78 (N.J. 2008) (quoting Dept.
16 of Envtl. Prot. v. Ventron Corp., 468 A.2d 150, 164 (N.J. 1983)). Plaintiffs fail to allege
17 facts that establish the requisite showing of control or domination by BD of its
18 subsidiaries in the Master Complaint. Plaintiffs also fail to plead facts that suggest that
19 BD used its subsidiaries to perpetuate any type of fraud or injustice. Indeed, following
20 BD’s acquisition of C.R. Bard, C.R. Bard resolved prior cases asserting the same defects
21 as alleged in this MDL without issue.
22 Accordingly, neither successor liability nor veil-piercing are meritorious or
23 relevant theories of liability in this MDL.
24 2.	Discovery into Issues Related to Successor Liability and Veil-Piercing Should be Narrowly Circumscribed and Should
25 Proceed on a Separate Schedule
26 If this Court is inclined to allow any discovery on successor liability and veil-
27 piercing to proceed in this MDL, the discovery should be staggered, and Plaintiffs should
28 be required to propose to the Court the specific discovery requests they intend to serve
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1 to ensure that discovery remains appropriately limited. See Smith v. Unum Life Ins. Co.
2 of Am., No. 21-cv-01858-PHX-DGC, 2022 WL 1136639, at *1 (D. Ariz. Apr. 18, 2022).
3 Prioritizing discovery into these issues at the outset of this MDL does not
4 “promote the just and efficient conduct of such actions,” 28 U.S.C. § 1407(a), or satisfy
5 Rule 26(b)(1)’s relevance standard. Beyond the fact that discovery will uncover no
6 evidence sufficient to overcome summary judgment on these issues, the entire exercise
7 is academic in nature absent any risk that Plaintiffs are unable to recover against BD,
8 C.R. Bard, BAS, or BPV on any theory of direct liability. Plaintiffs may seek discovery
9 regarding each entity’s direct liability in the ordinary course of common-issue discovery.
10 On the other hand, the relevance of Plaintiffs’ successor liability and veil-piercing
11 discovery rests on conditions precedent that Plaintiffs have not satisfied: the inability to
12 collect a judgment against an entity found directly liable. Accordingly, at this time, “the
13 discovery appears to be only potentially relevant—more hope than likelihood.” In re
14 Bard IVC Filters Products Liab. Litig., 317 F.R.D. 562, 566 (D. Ariz. 2016).
15 Nor will Plaintiffs’ proposed discovery be “proportional to the needs of the case.”
16 Fed. R. Civ. P. 26(b)(1). These concepts rank low on importance relative to the other
17 issues in this MDL—namely, direct liability. Furthermore, the burden of this discovery
18 will far outweigh its benefit under the circumstances. During the parties’ conferrals,
19 Plaintiffs proposed to serve additional Interrogatories beyond Rule 33’s limit of twenty-
20 five on these issues. Accompanying these Interrogatories will be document requests and
21 deposition notices, including, very likely, notices for apex depositions. The subject
22 matter at issue will likely engender disputes over privilege and objections to certain
23 depositions and topics for depositions, among others. Expanding the scope of discovery
24 into such a tangential and contentious topic will risk delay of the fact discovery period,
25 pose significant hardship to Defendants, and—in all likelihood—provide no return to
26 Plaintiffs given that all named Defendants are in operation and actively participating in
27 this litigation. Absent any need for this discovery, the discovery will be nothing more
28 than a costly and harassing fishing expedition into Defendants’ corporate structure.
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1 In light of the foregoing, Defendants respectfully request this Court stagger this
2 discovery until the parties have substantially completed discovery into direct liability
3 issues. Requiring the parties to take discovery on direct liability first may obviate the
4 need for successor liability discovery or, at the very least, may allow the parties to hone
5 in on the key issues for discovery at the appropriate time. Should the parties agree that
6 successor liability and/or veil-piercing remain an issue following additional conferrals,
7 this Court should adopt a procedure similar to the one adopted in Smith. This procedure,
8 modified from Smith, would provide:
9 [T]he Court will review the actual interrogatories, requests for production, and requests for admission that Plaintiff[s] wish to serve rather than
10 granting blanket permission for discovery to proceed on these topics. This
procedure will help limit discovery, prevent additional discovery disputes from coming before the Court, and . . . promote [the] primary goal[s] of [this MDL in accordance with 28 U.S.C. § 1407 and Fed. R. Civ. P. 26(b)(1)].11
12

13 Plaintiff[s] shall file, [on a date to be determined at a future case
14 management conference], the particular interrogatories, requests for production, and requests for admission that [they] wish[] to serve
15 regarding [successor liability and veil-piercing]. [Plaintiffs] should also provide the Rule 30(b)(6) notice [they] intend[] to serve	Defendants
16 will submit any objections they have to Plaintiff's proposed discovery [three] week[s] after [Plaintiffs] files [their] proposal. Plaintiff[s] shall not
17 file a reply unless requested by the Court.
18 IT IS ORDERED that limited discovery regarding [successor liability and veil-piercing] will be permitted. The parties shall follow the procedures
19 set forth above, and the Court will issue an order on the specific discovery
that is allowed. The parties’ filings shall not exceed 7 pages each.
20
Smith, 2022 WL 1136639, at *4 (alterations added).
21 3.	Common-Issue Discovery will Address the Potential Liability
22 of Defendants for Particular Devices and Time Periods
23 CMO No. 2 requires the Parties to “discuss and describe their views on th[e]
24 issue[s]	[of	potential	and	successor	liability]	and	a	procedure	for	resolving
25 disagreements.” Defendants complied with that directive. Defendants advised Plaintiffs
26 that BD cannot be held liable for any claims related to any products under any theory of
27 successor liability; and that questions of direct and successor liability, including
28 questions related to particular devices and time periods, will be the subject of common-
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1 issue discovery.
2 This Court should not be distracted by Plaintiffs’ lamentations that Defendants
3 were unable to answer unduly broad and open-ended questions of potential liability that
4 were untethered to any fact pattern via e-mail or telephone calls during their conferrals.
5 This is a multi-defendant MDL involving a Master Complaint that identifies dozens of
6 devices that, per the individual complaints that have been filed to date, have been
7 implanted and explanted into plaintiffs for at least a fifteen-year period from 2008 to
8 2023. Formal discovery tools properly employed by the Parties should be used to answer
9 such questions.
10 This Court should also reject Plaintiffs’ demand that this Court “order each
11 Defendant to identify the parameters of its potential liability (i.e., ‘particular period of
12 time,’ ‘particular product,’ and ‘particular category’ of conduct or claims for which it
13	may be liable), and crystalize its position on the liability of the other Defendants . . . by
14 the next CMC.” Plaintiffs cite no authority for such a sweeping order. Nor do they
15 endeavor to explain why exploration of these subjects in general discovery is
16 insufficient, or warrants immediate attention. Plaintiffs are not entitled to what are, in
17 essence, unbounded contention interrogatories prior to the service of any other discovery
18 requests in this MDL. Cf. Fed. R. Civ. P. 33(a)(2) (prescribing that courts can defer
19 answers to contention interrogatories “until designated discovery is complete, or until a
20 pretrial conference or some other time”); Fredrics v. City of Scottsdale, No. -21-cv-001,
21 2022 WL 60546, at *1 (D. Ariz. Jan. 6, 2022) (“Contention interrogatories are generally
22 considered overbroad and unduly burdensome because they call for an answering party
23 ‘to provide a narrative account of its case.’” (quoting Gov't Benefits Analysts, Inc. v.
24 Gradient Ins. Brokerage, Inc., 2012 WL 3238082, at *9 (D. Kan. Aug 7, 2012))).
25 This MDL is in its nascent stages. No discovery has been taken in any case. Yet,
26 Plaintiffs effectively demand that Defendants provide them with immediate and
27 complete narratives of the corporate and regulatory histories of each Defendant and
28 device at issue in this MDL. In Defendants’ view, those questions may be explored in
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the ordinary course of discovery and may be the subject of appropriately phrased
contention interrogatories served by a potential bellwether plaintiff. See In re Dealer
Mgt. Sys. Antitrust Litig., MDL No. 2817, No. 18-cv-864, 2019 WL 6498081, at *5–6
(N.D. Ill. Dec. 3, 2019) (“[C]ontention interrogatories often are most-appropriate toward
the close of discovery, or even after the close of discovery, to eliminate the possibility
that [the responding party] has not yet had time to gather the information to support its
claim [or defense].”); B. Braun Med. Inc. v. Abbott Laboratories, 155 F.R.D. 525, 527
(E.D. Pa. 1994) (explaining that “[c]ontention interrogatories ask a party . . . to take a
position, and explain or defend that position, with respect to how the law applies to facts”
and that “courts may defer them until a later stage of discovery” because “if Defendants
are forced to respond, they may have to articulate theories of their case not yet fully
developed”). After discovery and in advance of trial, the Parties may revisit whether any
agreement or stipulation as to potential liability of one or more Defendants is warranted.

* * * * * *
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